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1 INTRODUCTION 

1.1 Hurupaki Holdings Limited thanks the Commissioner for the opportunity 

to reply to certain matters that arose over the course of the hearing.  

1.2 As discussed with the Commissioner at the close of the hearing, this 

reply sets out the legal framework for s104 and s104D of the RMA, under 

which your decision on the application must be made, and responds to 

the evidence of Mr Hartstone and Mr Kensington relevant to the gateway 

test.   

1.3 These submissions also briefly address a small number of technical 

issues raised during the hearing.  

1.4 Deliberately, these submissions focus only on specific matters arising 

during the hearing and do not attempt to revisit the body of the 

Applicant’s case set out in opening submissions or in evidence.  The 

Applicant considers that all issues that remain outstanding from the 

perspective of the Council and submitters have been comprehensively 

addressed.   

1.5 For ease of reference, defined terms used in our opening submissions 

have been used in these submissions.  

2 CONSIDERATION OF APPLICATION 

2.1 In response to a query from the Commissioner, we briefly address the 

order in which the relevant matters are to be assessed under s104 and 

s104D and in particular at what stage you must have regard to ”any 

other matter” under s104(1)(c).   

2.2 Although the RMA does not require any specific order of consideration,1 

the more common approach has been to consider s104D prior to a 

                                         
1  Harewood Gravels Company Ltd v Christchurch City Council [2018] NZHC 3118 

where the judge stated “section 104D does not require that the Court approach 
the threshold tests in a “sieving” or more limited way, as a gateway to the 
considerations under s104.”  
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consideration of the merits of an application in their entirety under 

s104.2  That approach proceeds as follows:3 

(a) first, decide whether the proposal passes one or both of the 

threshold tests in s104D;  

(b) then, if it passes, consider the merits of the application having 

regard to the statutory considerations set out in s104(1); 

(c) next, decide the weight that should be given to the matters in 

ss104(1)(a), (b) and (c); and  

(d) finally, having regard to effects in the context of properly weighted 

objectives and policies, and any other relevant matters under 

s104(1), decide whether the proposal promotes the sustainable 

management of natural and physical resources and grant or 

decline consent accordingly (s104B). 

2.3 However, despite this commonly adopted approach, ultimately it is at 

the discretion of the decision-maker to consider the sections in whatever 

sequence they see fit.4 

2.4 Regardless of approach, consideration of s104(1)(c):5 

…is not a matter which bears upon any of the threshold tests under 

section 104D. 

2.5 Therefore, the weight you place on “any other matter” under s104(1)(c), 

while very relevant to your overall determination in respect of whether 

to grant or decline consent, will not ultimately guide the Proposal 

through either of the s104D gateways.  

 

 

 

                                         
2  Blueskin Energy Limited v Dunedin City Council [2017] NZ EnvC 150; Dye v 

Auckland Regional Council [2002] 1 NZLR 337; Harewood Gravels Company Ltd 
v Christchurch City Council [2018] NZHC 3118. 

3  Blueskin Energy Limited v Dunedin City Council [2017] NZ EnvC 150 at [26].  
4  Kororareka Marae Soc v Far North DC A151/02; see also Blueskin Energy Limited 

v Dunedin City Council [2017] NZ EnvC 150 at [28]. 
5  Foster v Rodney DC [2010] NZRMA 159 at [26].  
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3 SECTION 104D(1)(B) – OBJECTIVES AND POLICIES  

3.1 As set out in opening submissions, s104(1)(b) requires an assessment 

of the Proposal against the relevant objectives and policies, considered 

in a holistic manner.6   

3.2 Following the discussion with Mr Hartstone and Mr Kensington during 

the hearing, it remains apparent that their combined assessment does 

not place equal emphasis on all of the relevant provisions of the RPROZ.   

3.3 Despite the road map set out in opening legal submissions, and the 

comprehensive evidence filed by Ms McGrath and Mr Farrow, there was 

no reference in closing remarks from either Mr Hartstone or Mr 

Kensington to the Applicant’s broader analysis of the relevant provisions 

of the RPROZ and Subdivision chapters of the Plan; an analysis which 

determines that the Proposal responds positively to one of the core 

purposes of the RPROZ, namely the recognition, protection and 

enhancement of ecological and landscape values of the RPROZ.7    

3.4 Even when other anticipated outcomes in the RPROZ were specifically 

drawn to their attention, Mr Hartstone and Mr Kensington remained 

doggedly focussed on the net benefit provisions and the “avoidance of 

urban character” to the exclusion of any other outcome:8 

As I understand it, these provisions anticipate a continuation of rural 

character, with the avoidance of urban character, for the northern 

portion of the site.   

3.5 In adopting this limited approach, Mr Hartstone and Mr Kensington have 

not established that the Proposal is “contrary to” all of the objectives 

and policies of the District Plan to the required standard (being 

“repugnant”9 or “opposed in nature, different to or opposite”10 to the 

relevant provisions as a whole).   

                                         
6  SKP Inc v Auckland Council [2018] NZEnvC 081 at [50].  
7  RPROZ ‘Issues’, p.1; RPROZ-O5 and RPROZ-O7; RPROZ-P8, RPROZ-P9 and 

RPROZ-P11.   
8  Supplementary evidence of P Kensington at [4.11].  
9  Outstanding Landscape Protection Society Incorporated v Hastings District 

Council [2008] NZRMA 8 (EnvC) at [15]; Armstrong v Central Otago District 
Council EnvC C131/08 at [102].  

10 Royal Forest and Bird Protection Society NZ Inc v NZTA [2021] NZHC 390 at 
[24]. 
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3.6 It is clear that Mr Hartstone and Mr Kensington have read the reference 

to avoiding “urban form” as “you shall not pass”.  However, there is no 

objective that insists on such an outcome and both references to 

avoiding urban form in the RPROZ are included within enabling policies 

– RPROZ-P9 and RPROZ-P11 – which specifically seek to provide for 

subdivision and land development if effects can be appropriately 

managed.  

3.7 The focus on RPROZ-P9 (Net Environmental Benefit) by Mr Hartstone 

and Mr Kensington does not reflect the holistic approach required – the 

relevant test is not whether the application is contrary to one or two 

objectives and policies of the Plan.  With respect to that specific policy: 

(a) Mr Hartstone and Mr Kensington appeared to place some weight 

on the fact the Proposal does not comprise minimum 2,000m2 

allotments and therefore concluded that a net benefit could not be 

achieved.  This seems to be an attempt to import specific 

standards from SUB-R15.3 and SUB-R15.4, which provide for 

subdivision to a minimum net site area of 2,000m2 as a 

discretionary activity.   

(b) However the Applicant has not sought consent as a discretionary 

activity – self-evidently the requirements of that rule cannot be 

met – and therefore non-complying consent is sought.  While they 

may be considered as part of the context of your assessment of 

effects, it is not correct at law to require permitted, controlled, 

restricted discretionary or discretionary activity standards to be 

achieved before a non-complying activity can pass through the 

s104D gateway.   

(c) The relevant considerations for non-complying activities are 

objectives and policies and the effects of the activity.  There is no 

reference in either the definition of Net Environmental Benefit nor 

in RPROZ-P9 to a minimum lot size.   

(d) Noting that it is the Applicant’s position that a Net Environmental 

Benefit is achieved (the detailed evidence of Ms McGrath, Ms Vilde 

and Mr Farrow emphasises this point), if you nevertheless 

determine that it is not, it is important to remember that RPROZ-
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P9 is just one of a number of policies relevant to future subdivision 

of the Site.  

3.8 Perhaps most tellingly in respect of the objectives and policies gateway, 

Mr Kensington asks the question in 4.16 of his supplementary evidence:  

Is having a portion of the rural zoned land as urban an acceptable 

outcome in that context?  

3.9 He does not ask with similar curiosity: “does this Proposal – with all its 

myriad positive effects – respond well to a core objective of the RPROZ, 

i.e. to recognise, protect and enhance ecological and landscape values?”.   

3.10 Quite clearly it does.   

3.11 In that respect I refer you to the various explanations in the evidence of 

the Applicant that provide confidence that rural character and amenity 

can and is achieved in more than one way in the Whangārei District.  On 

the strength of that evidence, in my submission, the Proposal can 

comfortably pass the objectives and policies gateway.  

4 SECTION 104D(1)(A) – EFFECTS  

4.1 Importantly, the Proposal is only required to pass through one of the 

gateway test limbs in order to proceed.  If you are unable to satisfy 

yourself that the objectives and policies limb is met, there is a separate 

question to be asked in respect of whether the Proposal can meet the 

threshold of “no more than minor effects”.   

4.2 Whether an effect is minor or more than minor is a matter of degree and 

calls for careful judgment, which must be undertaken by considering the 

weight of the evidence that is presented.  While this judgment will be 

informed by the relevant plan framework, as this will reveal the 

significance of the adverse effects being considered,11 care needs to be 

taken to separate the two s104D limbs from one another.   

4.3 Effects on landscape, rural character and amenity should not be 

automatically conflated with Mr Kensington’s own reading of the RPROZ 

and what he perceives to be the anticipated outcomes in that zone.  The 

finding in respect of one limb does not automatically answer the other – 

                                         
11  Kombi Properties Limited v Auckland Council [2021] NZEnvC 62 at [173].  
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they are quite deliberately constructed as separate statutory gateways.  

Separation is particularly relevant where a narrow interpretation of the 

relevant objectives and policies has been adopted (discussed above).   

4.4 Mr Hartstone and Mr Kensington have agreed that the Proposal will result 

in significant positive effects and that the only remaining potential 

adverse effects are in relation to landscape, rural character and amenity.   

4.5 By the conclusion of the hearing, Mr Kensington had also acknowledged: 

(a) the design of the Proposal is well-considered and responds 

appropriately to the Site’s landscape opportunities and constraints, 

including:12 

(i) retirement of steep existing grazing land; and  

(ii) the restoration of this land with revegetation; 

(b) the restoration/revegetation of part of the Site will result in 

significant landscape benefits (and will be protected in 

perpetuity);13  

(c) the Waitaua Steam corridor is an important landscape feature on 

the Site and its restoration is also a positive aspect of the 

Proposal;14  

(d) the areas of the Site to be vested to the Council and other areas 

of open space on the Site, including the provision of future public 

access, is a positive aspect of the Proposal;15 

(e) the positive impacts of the  “master planned” approach to the Site, 

with a lesser than possible density than might otherwise occur on 

the southern portion of the Site.  Mr Kensington agrees that:16  

… it would be a missed opportunity to revert back to a ‘standard’ 

residential subdivision without the proposed landscape benefits 

within this southern portion.  

                                         
12  Supplementary evidence of P Kensington at [4.2].  
13  Supplementary evidence of P Kensington at [4.2]. 
14  Supplementary evidence of P Kensington at [4.3].  
15  Supplementary evidence of P Kensington at [4.4]. 
16  Supplementary evidence of P Kensington at [4.5]. 
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(f) the development as a whole needs to be financially viable in order 

to implement the landscape benefits proposed and achieve the 

positive outcomes;17 and 

(g) the hypothetical scenario (i.e. farm buildings further up the  

Hurupaki slope) explored by Mr Farrow would not bring about the 

positive landscape outcomes proposed by the Applicant and would 

result in greater adverse landscape effects.18  

4.6 However, Mr Kensington remains conflicted and has been unable to 

separate the two parts of his assessment:19  

… on first impression the proposal appears appropriate; however, it is 

the planning context that brings my landscape assessment review into 

focus.  

4.7 Critically to your assessment of the effects limb of s104D, Mr Kensington 

admits that:20 

If my assessment was undertaken without consideration of these 

‘framing’ statutory provisions, or if they anticipated a different 

outcome, I would likely conclude that the proposal would represent an 

entirely appropriate landscape outcome, with associated positive 

effects (because it has been well considered / designed as I have 

recorded above).  

4.8 This is tantamount to a concession that, while he clearly considers the 

objectives and policies threshold cannot be met on his reading of those 

provisions, nevertheless the landscape effects of the Proposal are overall 

positive or “entirely appropriate”.  This directly contradicts his final 

conclusion that the effects are “high” – a conclusion that is not supported 

by any fulsome assessment, as addressed in my opening legal 

submissions.21  

4.9 When two experienced experts provide differing views, as in this case, 

the decision-maker’s exercise is a difficult one.  To assist, the 

Environment Court has identified, in the course of several different 

                                         
17  Supplementary evidence of P Kensington at [4.6]. 
18  Supplementary evidence of P Kensington at [4.7]. 
19  Supplementary evidence of P Kensington at [4.1].  
20  Supplementary evidence of P Kensington at [4.11]. 
21  Opening submissions for Hurupaki Holdings Limited at [3.6]-[3.8].  
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decisions, a range of principles that provide some guidance as to how to 

weight competing expert evidence, including:22  

(a) the expert's experience and qualifications;  

(b) simplicity and ease of understanding of the evidence;  

(c) the way in which the expert has applied their professional 

judgment to the facts available, including whether there has been 

a selective recitation of relevant matters;  

(d) the extent of any of their own analysis or fieldwork undertaken; 

and  

(e) whether the witness has been partisan in their criticism of other 

witnesses or there has been an underlying degree of advocacy.  

4.10 These principles indicate that the decision-maker is ultimately required 

to make a value judgment as to whose expert opinion is preferred.  One 

way to look at this issue is, after hearing competing expert evidence, 

who does the decision-maker feel persuaded is correct?   

4.11 In exercising your discretion to answer that question, I invite you to give 

careful consideration to the detailed methodology underpinning Mr 

Farrow’s assessment and his conclusions vis a vis those of Mr 

Kensington.  Relevant also to your consideration ought to be the 

confidence that Mr Farrow continues to possess in respect of his overall 

conclusion, which was arrived at on the basis of an assessment that 

employed multiple strands of analysis, which sits in stark contrast to the 

uncertainty that Mr Kensington repeatedly acknowledged in respect of 

his own conclusions.   

4.12 In the event you were to prefer Mr Kensington’s evidence on particular 

effects, your evaluation under s104D(1)(a) must still be undertaken on 

a “holistic basis, looking over the entire application and a range of 

effects”.23  

                                         
22  Shirley Primary School v Christchurch City Council [1999] NZRMA 66 (EnvC) at 

[144]-[145]; Briggs v Christchurch City Council C45/2008, 2 May 2008 at [115]-
[120] and [248]. 

23  Cookson Road Character Preservation Society Inc v Rotorua District Council 
[2013] NZEnvC 194 at [46] and subsequent paragraphs.  
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4.13 In my submission it is difficult to conceive that any comprehensive 

review of the entire Proposal, with proper weight placed on all of its 

positive outcomes, could result in the conclusion that the effects 

threshold of s104D cannot be crossed.  

5 OTHER MATTERS  

5.1 During the hearing, Mr Sugrue, Development Engineer for the Council 

discussed specific matters relating to roading, stormwater and access.  

Briefly:   

(a) In respect to the request for the creation of footpaths on both sides 

of the development, extending and connecting to the footpath 

outside the James, we refer to the evidence of Mr Scanlen and 

reiterate that:24 

(i) There is no rule in the District Plan that requires upgrading 

of the footpath as proposed by Mr Sugrue.  

(ii) Mr Sugrue has not provided evidence that the effects of the 

Proposal will have an adverse effect on Three Mile Bush Road.  

In the absence of that, Mr Scanlen’s is the only expert 

assessment and we again refer back to his conclusion that 

the upgrades proposed are more than adequate to address 

the effects of the traffic generated by the Proposal and those 

effects are less than minor.  

(iii) The Proposal already provides for access to the James 

through an internal route.  This not only connects the Site to 

the James but provides an option for access through the 

James to Hurupaki School that is safer (being off the road) 

and likely to be preferred to any external access.  

(iv) There are various practical difficulties in extending the 

footpath to the James, including a large concrete lined drain 

which takes up the required width for the footpath on the 

northside of Three Mile Bush Road.  

                                         
24  Evidence of D Scanlen at [7.2].  
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(b) The forebay issue and stormwater retention pond raised by Mr 

Sugrue have been addressed by Mr A Holland (at the hearing and 

also in his evidence).  The forebay that the Council identified as 

intersecting with the proposed walkway is temporary, for 

stormwater and erosion control during the earthworks period, and 

will be removed post-construction.  This forebay is not related to 

the stormwater retention pond.  Instead, that has a separate 

permanent forebay design as submitted with Mr A Holland’s 

evidence. 

(c) The access from the James (for maintenance access to the 

proposed playground) has already been vested to the Council as a 

reserve, i.e. the Council already owns the land.  Further 

information (including the Deposited Plans) has been provided in 

the supplementary evidence of Ms McGrath.  

Hurupaki Pā 

5.2 Mr Carpenter has confirmed that the proposed track within the Site is 

located to the south east of the Pā and that there is no intention, as part 

of the Proposal, to extend a track through to the Pā.25   For clarity, the 

proposed track would join the existing track after the current path has 

passed the general area of the Pā.   

6 CONCLUSION  

6.1 At the conclusion of the hearing it was suggested that the Applicant’s 

reply would inevitably include multiple reasons that consent can legally 

be granted for the Proposal under s104D and s104.   

6.2 To that end, the ability to grant consent is certainly not in doubt.  On 

the weight of the evidence presented, the Proposal can pass through 

either or both of the relevant s104D gateways.  

6.3 Perhaps to the heart of your broader assessment under s104, you 

enquired of Mr Hartstone what the “better outcome” would be, in the 

long term, for this piece of land adjacent to the urban area of Kamo.   

                                         
25  Evidence of J Carpenter, at [8.16]-[8.20].  
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6.4 Acknowledging your description of the application as “on a knife edge”, 

I would strongly encourage you to prefer the side of the blade that truly 

allows the better outcome to be achieved, i.e. one that will enable the 

provision of high quality housing for the district; provide employment 

opportunities and encourage investment; introduce community benefits 

to promote social well-being including walking tracks, reserve areas, 

playground and café; ensure the preservation and restoration of dry 

stone walls which are significant to the area; and – perhaps above all – 

will enable the enhancement and restoration of the Hurupaki Cone and 

the Waitaua Stream Corridor, including significant planting, protection 

in perpetuity of indigenous vegetation and on-going pest management.  

6.5 Residential expansion of Whangārei beyond the existing urban area is 

inevitable as the city grows.  Endorsing applications on the fringes of 

existing residential neighbourhoods that provide for significant long term 

environmental and community benefits, in favour of those that do not, 

will ensure that the inevitable growth will occur in a responsible and 

sustainable way.   

6.6 For the reasons outlined above, and set out in the evidence of the 

Applicant, it is submitted that the relevant matters weigh in favour of a 

determination that the Proposal is worthy of the grant of consent.  

 

DATED this 24th day of May 2022 

Francelle Lupis | Claire Wills 

Counsel for Hurupaki Holdings Limited 

 

 

 


