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EXECUTIVE SUMMARY 
 
Hurupaki Holdings Limited have made application for a residential subdivision and associated land use 
activities consisting of 73 residential lots with associated servicing, roading and reserve network, as well as 
a proposed café. A mitigation and restoration strategy is provided as part of the application addressing 
enhancement of the Waitaua Stream margins and the slopes of Hurupaki volcanic cone within the site. The 
subject site spans both the General Residential and Rural Production Zones. Overall, the proposal is 
considered to be a non-complying activity. 
 
The application was subject to public notification, with a total of twenty (20) submissions received. Four of 
those submissions are neutral while the remainder are opposed.  
 
This planning report assesses the extent of actual and potential adverse and positive effects that may arise 
from the proposal and considers the relevant planning provisions contained in various national, regional 
and district planning documents. Careful consideration has been given in particular to the Regional Policy 
Statement and District Plan provisions addressing the development of rural land for residential purposes. 
 
Based on the suite of technical reports and evidence provided, the conclusion reached is that the proposal 
will generate some adverse and positive effects. The adverse effects of most concern relate to the 
residential development located within the Rural Production Zone and associated rural landscape, 
character and amenity effects that will result. The extent of these effects cannot be suitably mitigated or 
avoided, and the mitigation and enhancement strategy offered as generating positive effects does not 
constitute a net environmental benefit as defined in the District Plan. The recommendation provided in this 
report is therefore to decline the application. 
 
The attachments provided for this report are in chronological order of receipt. 
 
STATEMENT OF REPORTING PLANNER QUALIFICATIONS AND EXPERIENCE 
 
Alister Hartstone – Reporting Planner 
 
I am a director of Set Consulting Limited, a company established in early 2016 that provides planning 
consultancy services to both local government and private clients. I currently undertake work for private 
clients across the upper North Island and Hawkes Bay, and district and regional councils. I hold a Bachelor 
of Regional and Environmental Planning with Honours from Massey University. I am a Full Member of the 
New Zealand Planning Institute and an accredited Hearings Commissioner. 
 
I have previously worked in local government across Manawatu and Northland, commencing in 1995. 
During that time, I have dealt with a wide range of planning-related matters. I was a Planner and Section 
Planner with Far North District Council from 1996 – 2005 and the Resource Consents Manager at 
Whangarei District Council from 2005 – 2016. I have managed a multi-disciplinary team overseeing the 
processing of all planning-related applications, as well as being involved in development and review of plan 



 
changes, presenting evidence at Environment Court hearings, development contribution policy 
development and implementation, and strategic projects across the council and communities. In addition, I 
have been involved in several national working groups run by Local Government New Zealand and Ministry 
for the Environment. 
 
I confirm that I am familiar with the subject site and undertook a site visit on the 3rd November 2021. I 
confirm that the evidence on planning matters that I present is within my area of expertise and I am not 
aware of any material facts which might alter or detract from the opinions I express. I have read and agree 
to comply with the Code of Conduct for Expert Witnesses as set out in the Environment Court Consolidated 
Practice Note 2014. The opinions expressed in this evidence, are based on my qualifications and 
experience, and are within my area of expertise. If I rely on the evidence or opinions of another, my evidence 
will acknowledge that. 

 

 

                                14th April 2022 

Alister Hartstone,  

Consultant Planner for Whangārei District 
Council 

 Date 

 

 

 

This report was peer reviewed by the following 
signatory: 

 

 

 

  

 

 

 

 

 

 

 

19th April 2022 

Kaylee Kolkman,  

Team Leader - RMA Consents 

 Date 

 

 



 
ABBREVIATIONS USED IN THIS REPORT 

NRC  Northland Regional Council 

WDC  Whangarei District Council 

RMA  Resource Management Act 1991 

RPS  Operative Regional Policy Statement for Northland 

RWSP  Operative Regional Water and Soil Plan for Northland 

PRP  Proposed Regional Plan for Northland 

WDP  Whangarei District Plan 

NTA  Northland Transport Alliance 

KPLCL  Kensington Planning and Landscape Consultants Limited 

JOAL  Jointly Owned Access Lot 

CEL  Critical Electricity Line 

NPS-UD National Policy Statement on Urban Development 2020 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 Section 42A Hearing Report  

 

APPLICATION DETAILS 

Council Reference: SL2100046 

Reporting Planner: A Hartstone, Consultant Planner 

Applicant: Hurupaki Holdings Limited 

Activity Summary:  
The application seeks consent for the following activities: 

 1. Subdivision to create 73 residential allotments, inclusive of 
recreation and drainage reserve, internal servicing and roading, 
relocation of stone walls, and landscape and ecological 
rehabilitation and enhancement, in the General Residential and 
Rural Production Zones 
 

2. Landuse consent to establish and operate a café within 
proposed Lot 22; and building setback and building coverage 
infringements associated with future development on proposed 
Lots 55 – 76 within the Rural Production Zone. 

 
Location: 131 and 189 Three Mile Bush Road, Kamo West, Whangarei 

Lodgement Date: 7th October 2021 

Notification Date: 10th December 2021 

Close of Notification Date: 1st February 2022 

Submissions Received: Sixteen (16) in opposition 

Four (4) neutral 

 
 

REPORT APPENDICES 

• Application as lodged 
• Amended application information received 2 April 2022 
• Landscape and Visual Simulation received 5 April 2022 
• Submissions received 
• Northland Regional Council Consent  
• Council’s Development Engineer Report 
• Memorandum – Specialist Review Advice assessment of Landscape Effects – KPLCL dated 

14 April 2022 

 



 
ADEQUACY OF INFORMATION 

1. A complete application was formally received by the Council on the 7th October 2021. That 
application was reviewed with a Section 92 request issued on the 29th October 2021. 
Responses to the Section 92 request were received on the 10th November 2021 and 19th 
November 2021. That application inclusive of the additional information sought and received 
was subject to public notification.  

2. The applicant has since provided an amended application with associated supporting 
information under cover of letter dated 2nd April 2022 inclusive of suggested draft conditions. 
A supporting Landscape Concept and Visual Simulations document was provided under 
cover of email dated 5th April 2022. The amendments have been made in response to matters 
raised by KPLCL acting for the Council. The amendment essentially removed three (3) 
residential allotments from the subdivision design. The amended application is the proposal 
now considered in this report. 

3. An application for earthworks and stormwater activities for the development was lodged with 
the NRC and processed concurrently with the WDC application. The applications were jointly 
notified, with no submissions being received addressing activities within the NRC jurisdiction. 
On that basis, NRC determined that the application could proceed to a decision without any 
hearing. A consent decision was subsequently granted under delegated authority on the 29th 
March 2022 and is provided as an attachment to this report (NRC reference 
APP.043180.01.01). 

4. Consideration has been given to the matters raised in the submissions received. There are 
no matters that have been raised that have not been adequately covered in the information 
provided. No new matters have been identified in submissions that require additional 
information from the applicant in order to be suitably considered. 

5. In summary, the information provided with the application allows for consideration of the 
following matters on an informed basis: 
• The nature and scope of the proposed activity that consent is being sought for 
• The extent and scale of the actual and potential effects on the environment 
• Those persons and/or customary rights holders who may be adversely affected 
• The requirements of the relevant legislation and District Plan provisions 

6. On this basis, it is considered that the application is supported by adequate information to 
determine the application in accordance with Section 104(6). The proposal has not changed 
or been revised in any material form or scale during the processing of the consent application 
such that re-notification is required.  

 
REPORT FORMAT AND METHODOLOGY 

7. As detailed above, the information provided with the application covers all relevant matters 
associated with the proposed activities. Technical assessments are provided within the 
application and comments have been provided from WDC staff addressing particular 
technical matters where required. KPLCL has been engaged by WDC to review the natural 
character, landscape, and visual amenity assessment provided with the application. 
Therefore, this report has been written in a manner to avoid any undue repetition or 



 
descriptions where suitable reference can be made to information in the application as 
provided for under Section 42A(1A) of the RMA. 
 

8. Where there is agreement on any particular matter, including any technical assessment, this is 
identified in the report. Where there are any points of disagreement or difference of opinion, these 
are identified and the relevant points of difference of approach, assessment, or conclusions 
detailed. 
 

9. Assessment of the proposed activity requires reference to a number of sections of the RMA and 
provisions in various planning documents. Unless considered necessary, reference will be made 
to the section and/or planning provision without a copy of that section or provision being included 
in the report in full.  

 
THE PROPOSAL AND BACKGROUND 

10. The proposal as lodged is described in Section 4 of the application prepared by Barker and 
Associates Limited 1st October 2021 (‘the application’) attached to this report. The application as 
lodged consisted of 76 residential lots, with roads to vest, six (6) local purpose reserves for drainage 
and recreation purposes, and JOAL for internal access. A land use consent was included to 
address bulk and location infringements associated with future buildings located on identified lots 
within the Rural Production Zone portion of the subdivision. In addition, land use consent is sought 
or the construction and operation of a café on proposed Lot 22, being located within the General 
Residential Zone. The application as lodged requested public notification as per Section 95A(3)(a). 

 
11. The subdivision component includes interconnecting walkways running through the proposed 

reserves and linking to an existing subdivision adjacent to the south of the site (‘the James 
subdivision’). The Waitaua Stream running through the site is to be encompassed by reserve with 
a walkway extending from the subdivision up the adjacent volcanic cone (‘Hurupaki’). Ecological 
restoration is proposed on the lower southern flank of Hurupaki within the site boundary with the 
area of restoration to be vested to WDC as Local Purpose (Recreation) Reserve. 
 

12. Earthworks are proposed across various parts of the site. This work is described in the granted 
NRC consent as being for ‘Bulk earthworks and associated diversion and discharge of stormwater 
during the works over an area of approximately 55,700 square metres (m2). The proposal involves 
approximately 55,985 cubic metres (m3) of earthworks (33,317 m3 cut and 22, 668 m3 fill), with a 
maximum cut depth of 3 m and a maximum fill height of 4.3 m. Approximately 400 m2 of the 
excavation area will occur within 10 m of the Waitaua Steam to enable the construction of a culvert 
crossing and stormwater pond outlets.’ 
 

13. The proposed café is intended to occupy proposed Lot 22 located on a corner site as illustrated on 
the subdivision scheme plan. Some preliminary concept plans for the café were provided under 
cover of the Section 92 response dated 16th November 2021. The advice provided with the plans 
advises that the proposed café will comply in all respects with the relevant building bulk and location 
rules, noise, signs, and transport rules.1 

 
1 Noting that there are no minimum on-site carparking requirements stated in the District Plan. These have been 
removed as per Policy 3.38 of the NPS-UD. 



 
 

14. A summary of the information provided that is considered to form part of the application and 
supporting information at the time of public notification is set out below (inclusive of the Section 92 
responses received): 
a) ‘Assessment Of Environmental Effects And Statutory Analysis’ prepared by Barker and 

Associates dated 1st October 2021 
b) Scheme Plan prepared by Blue Wallace Surveyors Limited referenced as 20183-00-PL-102 

Rev 1 dated May 2021 
c) Engineering Plans prepared by Blue Wallace Surveyors Limited forming part of Appendix 5 of 

the application as lodged  
d) ‘Integrated Traffic Assessment’ prepared by Engineering Outcomes Limited dated 1 October 

2021, and subsequent letter in response to Section 92 request dated 11 November 2021 
prepared by Engineering Outcomes Limited 

e) ‘Three Waters Design Report’ prepared by LDE Limited dated 13 September 2021 (updated 
report) 

f) ‘Response to Wastewater RFI’ prepared by LDE Limited dated 5th November 2021 
g) ‘Geotechnical Investigation Report’ prepared by LDE Limited dated 5 November 2021 (updated 

report) 
h) Plan entitled ‘Gully Setback’ prepared by Blue Wallace Surveyors Limited reference as 20183-

00-PL-103 Rev 1 dated May 2021. 
i) ‘Assessment Of Landscape and Neighbourhood Amenity Effects’ prepared by Littoralis 

Landscape Architecture Limited dated September 2021, including subsequent Biophysical 
Analysis provided under cover of email response dated 19th November 2021 

j) ‘Ecological Assessment Pertaining to A Proposed Subdivision’ prepared by Rural Design 
Limited dated September 2021 

k) ‘Archaeological Assessment – The James Subdivision’ prepared by Geometria Limited dated 
8 April 2021 

l) ‘Neighbourhood Café – Preliminary Concept Idea’ prepared by Littoralis Landscape 
Architecture Limited provided under cover of email response dated 19th November 2021 

m) Letter from Northpower Limited dated 4th October 2021 addressing telecommunication and 
electricity supply requirements. 
 

15. Prior to public notification proceeding, the applicant was advised that KPLCL had reviewed the 
application, undertaken a site visit, and prepared a memo. That memo recorded concerns following 
a review of the assessment of rural landscape, character, and amenity effects provided with the 
proposal. Following the close of notification, the applicant and Council staff agreed to discussions 
between the respective landscape architects regarding the extent of adverse rural landscape, 
character and amenity effects. As a result of these discussions, the applicant provided advice and 
information in support of an amended application under cover of email dated 2nd April 2022. The 
amended proposal reduced the number of allotments by deleting three lots from the original 
proposal as notified, and recommended some additional controls associated with buildings in the 
area zoned Rural Production. A Landscape Concept and Visual Simulation document supporting 
this amended proposal was provided under cover of email dated 5th April 2022.  
 



 
16. The proposal that is considered and assessed as part of this report is that illustrated on the 

amended scheme plan prepared by Blue Wallace Limited referenced as 20183-00-PL-100 Rev. 20 
dated 30 March 2022. 
 

REASONS FOR CONSENT AND ACTIVITY STATUS 
 

17. Section 5 of the application sets out the relevant provisions of the Operative and Proposed District 
Plan. The assessment provided is accepted and adopted for the purpose of this report, noting that 
the relevant provisions contained in the Appeals Version of the Proposed District Plan can now be 
treated as operative under Section 86F of the RMA. No further consideration is therefore given to 
the Operative District Plan provisions unless specifically stated. For the remainder of this report, 
reference to the ‘WDP’ relates to the Appeals Version of the Proposed District Plan. 
 

18. For the purpose of clarity, the site consists of two separate certificates of title. Lot 2 DP 99045 is 
the property fronting Three Mile Bush Road and is zoned General Residential. Lot 3 DP 99045 is 
the larger property located to the north encompassing the lower slopes of Hurupaki and Waitaua 
Stream, with an access strip providing access from Three Mile Bush Road. This property is zoned 
Rural Production. Therefore, the development requires consideration of rules relating to two 
different zones. The northern-most elevated portion of Lot 3 DP 99045 (approximately 1/3 of the 
site) is identified as both an Outstanding Natural Feature and Outstanding Natural Landscape, 
being the Hurupaki volcanic cone.  
 

19. The following is a summary of the activities requiring consent and their respective status under the 
WDP: 
 
• The subdivision activity within the General Residential Zone is assessed as generally 

complying with the controlled activity provisions for lot sizes in the zone, with restricted 
discretionary activity consent required to address infrastructure, access, and earthworks. 

 
• The subdivision within the Rural Production Zone is a non-complying activity as it cannot meet 

the minimum 20 ha lot size specified as a controlled activity, nor can it meet any of the 
discretionary activity standards for subdivision, including the Environmental Protection / Benefit 
provisions.  

 
• Ancillary to the subdivision in the Rural Production Zone, the application seeks dispensation 

for potential future building infringements on those Lots within the Rural Production Zone as 
they relate to boundary setbacks and building coverage. In addition, as the subdivision requires 
the removal of existing stone walls, consent is required under the Built Heritage Chapter of the 
Operative Plan. An existing overhead CEL is located across part of the site which triggers a 
consent under the Operative Plan and requires (as a Rule in the WDP in this case) Northpower 
Limited to be considered as an affected person. 

 
• The application includes consent for establishment and operation of a cafe on proposed Lot 22 

within the General Residential Zone. That application is made on the basis that any future 
building will be constructed and operated so as to comply with all applicable building bulk and 
location, noise, signs and transport rules. However, non-complying activity consent is required 
as more than two of the performance standards 1. – 10. specified under Rule GRZ-R18 Food 
and Beverage Activity cannot be met. 



 
 

20. It is recorded that SUB-REQ3 sets out information requirements for subdivision in the Rural 
Production Zone where an Environmental Protection / Benefit provision is to be utilised. Clause 7. 
of that provision specifically refers to ’….any non-complying subdivision that proposes 
environmental protection and on-going management of an environmental protection area….’ and 
sets out matters a. – d. which are required to be addressed by way of a Management Plan. No 
document entitled ‘Management Plan’ has been provided in support of the application. However, 
the Mitigation and Enhancement Strategy set out in Section 5.0 of the Ecological Assessment 
report prepared by Rural Design Limited attached as Appendix 11 to the application is considered 
to constitute a suitable Plan. 
 

21. The application consisting of the subdivision application, ancillary land use infringements, and the 
proposed café activity, has been presented as a single proposal intended to take place across a 
defined site consisting of two certificates of title. The activities are considered to be suitably inter-
related such that the application can be assessed as a ‘bundle’ of activities. The most restrictive 
activity status, being a non-complying activity status, therefore applies to the ‘bundled’ proposal. 
 

SITE AND SURROUNDS DESCRIPTION  
 

22. Section 3.3 of the application provides a description of the surrounding locality. A more detailed 
description of the existing environment is provided in the ‘Assessment Of Landscape And 
Neighbourhood Amenity Effects’ report prepared by Littoralis Landscape Architecture as Appendix 
10 of the application. Sections B and C of that Assessment detail the landscape context and 
application site features. That description is accepted and adopted for the purpose of this report. 
 

NOTIFICATION AND SUBMISSIONS 
 

23. The application as lodged requested public notification. Following receipt of all information sought 
by way of the Section 92 request, the application was subject to joint notification between the WDC 
and NRC, with WDC as lead agency. Public notification commenced on the 10th December 2021 
and closed on the 1st February 2022. 
 

24. The following table summarises the submissions received and accepted2 within the submission 
period (in no particular order): 

Name of Submitter Oppose/ 
Support 

Wish to 
be Heard Relief Sought  

George Thompson Ace Oppose Not stated 
(‘N/s’) 

Decline  

Patrick Ace Oppose N/s Decline  

Craig Cheeseman Neutral No Decline unless traffic issues 
addressed 

 

Cody Henderson (submission signed by 
S Henderson) 

Oppose N/s Decline  

 
2 Several submissions were struck out pursuant to Section 41D and two late submissions were received and 
accepted. A decision on these submissions was determined and signed by the Commissioner on the 17th March 
2022. 



 
Name of Submitter Oppose/ 

Support 
Wish to 

be Heard Relief Sought  

Don Henderson (submission signed by 
S Henderson) 

Oppose N/s Decline  

Jo Henderson (submission signed by S 
Henderson) 

Oppose N/s Decline  

Sandra Henderson Oppose Yes Decline  
Denis Hewitt Oppose N/s Decline  
Margaret Hiini Oppose N/s Decline  

Fire and Emergency NZ 
Neutral Yes Seek conditions regarding water 

supply and access for firefighting 
purposes 

 

Rebecca Reynolds Oppose N/s Approve with amendments  
WDC Parks and Recreation and Waste 
and Drainage Depts 

Neutral Yes Approve with amendments / 
conditions 

 

Mihiwira Johnson (submission signed 
by S Henderson) 

Oppose N/s Decline  

Ministry of Education Neutral Yes Approve with conditions  
Margaret Pohe Oppose No Decline  
Joanne Rihari (submission signed by S 
Henderson) 

Oppose N/s Decline  

Leesa Taylor (submission signed by S 
Henderson) 

Oppose N/s Decline  

Ruth Marsh Oppose N/s Decline  
Loretta Sandbrook Oppose No Decline  
Sophia Hobson Oppose No Decline  

 

25. Full copies of submissions received are attached. None of the submissions received have any 
technical information or reports attached. 
 

26. Issues that have been raised in the submissions in opposition that are relevant to the application 
and can be considered are summarised below: 

• Traffic effects on Three Mile Bush Road, including associated safety and amenity concerns 

• Heritage and cultural effects regarding removal and relocation of the stonewalls 

• Maintaining integrity of Hurupaki mountain and effects on Hurupaki as sacred site to tangata 
whenua 

• Loss of free-draining volcanic soils as productive soil resource 

• Proposed café generating adverse effects in residential area 

• Effects associated with construction activities on surrounding properties and the Hurupaki 
School 

• Provision of adequate water supply for firefighting and access for fire appliances 



 
27. None of the submissions received are considered to raise issues or concerns that fall outside the 

scope of the application or the wider scope of the RMA. 

STATUTORY PROVISIONS 

28. The application requires consideration under the provisions of Section 104 of the RMA to determine 
whether consent can be granted. Section 104(1) of the RMA requires that, subject to Part 2 of the 
Act, regard should be had to the following matters: 

(a) any actual and potential effects on the environment of allowing the activity; and 

(ab)  any measure proposed or agreed to by the applicant for the purpose of ensuring positive 
effects on the environment to offset or compensate for any adverse effects on the 
environment that will or may result from allowing the activity; and 

(b) any relevant provisions of- 
i. a national environmental standard: 
ii. other regulations: 
iii. a national policy statement: 
iv. a New Zealand coastal policy statement: 
v. a regional policy statement or proposed regional policy statement: 
vi. a plan or proposed plan; and 

(c) any other matter the consent authority considers relevant and reasonably necessary to 
determine the application. 

29. As a non-complying activity, Section 104D of the RMA applies in making any decision on the 
application. Section 104D states (as it relates to this application): 

‘(1) Despite any decision made for the purpose of notification in relation to adverse effects, a 
consent authority may grant a resource consent for a non-complying activity only if it is 
satisfied that either— 

(a)  the adverse effects of the activity on the environment (other than any effect to which  
 section 104(3)(a)(ii) applies) will be minor; or 

(b)  the application is for an activity that will not be contrary to the objectives and policies  
 of— 

….(iii) both the relevant plan and the relevant proposed plan, if there is both a plan and 
 a proposed plan in respect of the activity.’ 

30. The following assessment addresses these matters based on the information provided with the 
application and the content of submissions.  

SECTION 104(1)(A) - ACTUAL & POTENTIAL EFFECTS ON THE ENVIRONMENT 

Trade Competition 

31. With regard to Section 104(3)(a)(i), there are no known issues in the consent application or as a 
result of the submission process that raise questions of trade competition or the effects of trade 
competition. 



 
Written Approvals 

32. With regard to Section 104(3)(a)(ii), the Council must not have regard to the effects on those 
persons who have given written approval to the application. Written advice under cover of letter 
dated 4th October 2021 from Northpower has been provided. While it does not explicitly provide 
approval to the development as it relates to the CEL, it appears to be implied that approval is given 
on the basis that it sets out Northpower requirements for the subdivision. It is considered 
appropriate to accept this documentation as a written approval, noting that no submission has been 
received from Northpower during the notification period.  Therefore, no regard is had to any effects 
on Northpower Limited or the CEL (as a Northpower asset) resulting from this subdivision. 

Receiving Environment and Permitted Baseline 

33. When considering the effects of a proposal, consideration of the 'environment' that will ‘receive’ the 
effects of any proposal needs to be considered. In identifying the receiving environment, it is 
necessary to consider the environment as it is at the time of application, and the likelihood of 
change to that environment in the future, based upon the activities that could be carried out as of 
right or with respect to resource consents that have been granted (where it is likely that they will be 
given effect to). 

34. There are three components that inform the receiving environment: 

• what lawfully exists in the environment at present; 

• activities (being non-fanciful activities) which could be conducted as of right; i.e. without 
having to obtain resource consent (‘permitted baseline’); and, 

• activities which could be carried out under a granted, but as yet unexercised, resource 
consent. 

35. The existing environment is well-described in Section 3 of the application and supporting 
documents. Each of the two land titles contain an existing residential unit with access provided from 
Three Mile Bush Road. There is no suggestion that there are any activities on the site or adjacent 
sites that are not legal (such as illegal buildings or other structures). 

36. In accordance with Section 104(2), the Council may disregard an adverse effect of an activity on 
the environment if the Plan or a National Environmental Standard permits an activity on the site 
with that effect (the ‘permitted baseline’ test). The baseline has been defined by case law as 
comprising non-fanciful (credible) activities that would be permitted on the application site as of 
right by the plan in question.  

37. Section 9.1 of the application includes an assessment of the permitted baseline. That assessment 
recognises the different zones and associated rules that relate to the two titles. There is no 
permitted subdivision activity under the WDP. Therefore, the extent of any permitted activities that 
may be undertaken on the site is addressed by way of land use activities. The assessment provided 
identifies that for the area zoned General Residential ‘Rule GRZ-R15 (Residential Units) permits 
two residential units per site’. For the area zoned Rural Production Zone, the assessment provided 
records that ‘One principal residential unit and one minor residential unit could be established on 
the site as a permitted activity’. In addition, farm buildings or other ancillary structures could be 
constructed on either of the sites where they comply with bulk and location requirements. 



 
38. In addition to built structures, bulk earthworks are not controlled under the WDP as a land use 

activity. Earthworks can therefore be undertaken as a permitted activity unless it triggers consent 
under the PRP. Vegetation clearance, including removal of all the existing mature trees and 
vegetation in the vicinity of the stream, is a permitted activity in both the Rural Production and 
General Residential Zones. The only limitation on such removal would be rules regarding removal 
of riparian vegetation in the PRP. 

39. Planting of native trees or plantation forestry can be undertaken as a permitted activity across the 
site. While this is not likely to be credible across the entire site, replanting of the slopes of Hurupaki 
and the stream-side areas could be adopted as a permitted baseline given the availability of funding 
and programmes to undertake these projects as part of rural operations.  

40. The only proviso to the above assessment is that any activity undertaken within the Outstanding 
Natural Feature and Landscape notations on Hurupaki, inclusive of earthworks, construction of any 
buildings or structures, and indigenous vegetation clearance, requires consent. The only permitted 
activities that may be undertaken within this area is fencing and planting of indigenous vegetation. 
It is noted that earthworks for ‘New public walking and cycling tracks’ within the Outstanding Natural 
Feature requires discretionary activity consent. Consent for this activity does not appear to have 
been explicitly sought. 

41. With regard to the proposed café activity, the District Plan Rule GRZ-R18 Food and Beverage 
Activity provides for such an activity as a permitted activity where ten (10) performance standards 
can be met. Any form of café such as that proposed would not be capable of complying with several 
of the performance standards. Therefore, there is no relevant permitted baseline that could 
accommodate this activity. However, it is noted that the scale of the proposed building complies 
with the bulk and location rules for a building on a residential site.  

42. Given the extent of the proposal and resulting number of lots to accommodate future residential 
units, the permitted baseline is of limited assistance in assessing the extent of effects of the 
proposal. 

43. It is noted that the assessment provided in Section 9.1 refers to the scope of controlled activity 
subdivision in the General Residential Zone. That matter is addressed further in this report under 
Section 104(1)(c). 

44. At the time of preparing this report, there are no known resource consents granted by WDC on the 
subject site or in the immediate vicinity that have yet to be exercised that may influence the 
receiving environment. The Northland Regional Council has granted resource consent for 
earthworks and stormwater activities on the site as part of the proposed development. While that 
consent has been granted it cannot credibly be given effect to unless this application is granted. 
That NRC consent is therefore not considered to be part of the receiving environment. 

 Assessment of Effects 

45. Section 9.0 of the application provides an assessment of environmental effects addressing a 
number of matters, informed by technical reports forming part of the application. While the WDP 
provides assessment criteria for controlled and discretionary activities, no such criteria are provided 
for consideration of non-complying activities. Therefore, the position adopted in this report is that 
any and all actual and potential adverse environmental effects require consideration.  



 
46. For the purpose of the following assessment, the format and headings provided in the application 

are generally adopted for ease of reference. However, the matters of ecological effects and rural 
landscape, character, and amenity effects are addressed in the latter part of the assessment. This 
is on the basis that any decision on the application is likely to centre on the extent of effects 
associated with these two matters. 

Positive Effects 

47. The positive effects listed in 9.2 of the application are accepted and adopted for the purpose of this 
report. 

Transport 

48. Section 9.3 details the features associated with the proposed roading design and addresses effects 
associated with increased traffic generated by the proposal. The proposal involves the construction 
of new internal roads and private accessways with connection onto Three Mile Bush Road. The 
proposed internal roading network, including private accessways, will be designed and constructed 
to comply with the Council’s Engineering Standards. The intersection onto Three Mile Bush Road 
will be via a ‘T’ intersection with lane widening, right turning bay and slip lanes. A pedestrian refuge 
will be constructed just to the west of the new intersection to allow for pedestrian movements across 
Three Mile Bush Road and into the development. The resulting traffic generated by development 
of housing on the lots will increase traffic on the existing roading network. The application is 
supported by an Integrated Traffic Assessment, which considers the suitability of the existing 
roading network and any upgrading required to accommodate increased traffic generated by the 
proposal. The conclusion contained in that report states that ‘….the proposed new intersection and 
pedestrian refuge on Three Mile Bush Road and the internal subdivision access are suitable, fit for 
their intended purpose and will meet the requirements of the Whangarei District Plan.’ 

49. In addition to the subdivision, the proposed café activity will generate additional traffic beyond that 
expected to be generated by a single residential unit on proposed Lot 22. 

50. A number of submissions have raised concerns regarding the effects on increased traffic, 
particularly related to safety. These submissions have been viewed in the context of the information 
provided and advice has been sought from NTA in response.  

51. NTA have reviewed the information provided with the application. The advice regarding the 
proposal and associated traffic effects are recorded in the Council’s Development Engineer report 
attached to this report. It is expected that Fire and Emergency NZ will be able to access all areas 
of the development as necessary for emergency purposes. Development contributions are payable 
by the applicant for road upgrading purposes and NTA acknowledges that upgrading of the roading 
network in this locale in the future is likely to be required.  Upgrading of Three Mile Bush Road to 
reflect an urban roading standard inclusive of footpaths and street lighting is appropriate and can 
be achieved through conditions of consent. While submitters have expressed concerns regarding 
the changing traffic environment, the previous re-zoning of the land in the area for residential 
development has accounted for future residential development and has therefore been anticipated 
by the Council. Overall, it is considered that the adverse roading and traffic effects will be minor 
subject to conditions of any consent. 

 

 



 
Servicing 

52. Section 9.4 of the application addresses the provision of reticulated sewer, water, and stormwater 
services and provision for power and telecom connections. The provision of these services, 
including provision for stormwater attenuation and treatment ponds,  can generally comply with the 
Council requirements. The only exception relates to provision of an adequate water supply, 
whereby water pressure at the point of connection for some lots may not be of a sufficient standard 
(ie. less than 300kPa). An option of utilising on-site water capture and use for a potable water 
supply has been offered as a means of addressing this matter. 

53. Council’s Development Engineer has confirmed that such servicing can be suitably achieved 
subject to the imposition of conditions addressing various requirements, as attached to this report. 
ON this basis, any such adverse effects are expected to be less than minor. 

Construction Effects 

54. The application identifies earthworks, dust, noise and vibration, and construction traffic as potential 
adverse effects associated with construction of the development. The extent of effects associated 
with earthworks and dust need to be read in the context of the consent issued by the NRC, which 
includes conditions addressing dust management, sediment and erosion control, including site 
stabilisation for construction traffic, and revegetation of any bare areas of land to minimise dust and 
sedimentation.  

55. Suitable site management during all construction works can be achieved by way of development 
and implementation of a Construction Management Plan as a condition of any consent. This is a 
common practice adopted for larger scale development where specific controls around matters 
associated with noise, dust, and traffic may be required. Such a Plan may be complementary to 
the Erosion and Sediment Control Plan required in Condition 10 of the NRC consent.  

56. Noise and vibration are potential nuisance effects generally arising from vehicles involved in 
construction works. Rule NAV.6.2 addresses Construction Noise and specifies standards in 
accordance with New Zealand Standard NZS6803:1999 ‘Acoustics – Construction Noise’. Rule 
NAV.6.15 addresses Vibration, where ‘2. Construction Vibration’ specifies maximum permitted 
vibration levels, noting that the levels specified for any ‘noise sensitive activity’ relates to existing 
residential units and other habitable buildings. These restrictions are generally complied with for 
development of the scale proposed. 

57. With regard to construction traffic, while this is not quantified it is understood that for projects of this 
nature and scale any heavy machinery is transported onto the site at the commencement of works 
and remains onsite for the duration of construction or at least until it is no longer required. Any 
additional traffic generated will therefore relate mainly to contractors entering and exiting the site 
on a daily basis. It is anticipated that all construction and contractor vehicles will be parked and 
operated within the subject site and not parked or stored on any other property.   

58. It is expected that through a proposed Construction Management Plan condition, these matters can 
be suitably addressed such that any off-site adverse effects will be minor. 

Geotechnical 

59. Section 9.6 of the application refers to the specific geotechnical engineering report provided with 
the application. The purpose of the report is to ensure that the site is suitable for, and can be safely 
developed as, residential development, Importantly, the report addresses the provisions under 



 
Section 106 of the RMA which requires consideration of natural hazards – that is addressed further 
in this report.  

60. Council’s Development Engineer has advised that there are no specific geotechnical engineering 
concerns and that the design of earthworks can be covered by conditions of consent, noting that 
earthworks are already consented by NRC. On this basis, any such effects are assessed as less 
than minor. 

Critical Electricity Lines 

61. The application proposes relocation of an existing overhead CEL so as to be re-laid underground 
across the site and will traverse proposed reserve so as to avoid any private land. Northpower 
Limited, as the owner / asset manager of the CEL, have provided approval to this proposal.  

Urban Character and Density 

62. Section 9.8 addresses the expected character and amenity of the development inclusive of the 
portion of the development in the Rural Production Zone. A discussion regarding effects on the 
character of the area within the Rural Production Zone is provided further in this report. 

63. Insofar as the area within the General Residential Zone will be developed for residential-scale built 
development, the extent of adverse effects are anticipated by the District Plan, albeit not as a 
permitted activity. The inclusion of the proposed café, while being a commercial activity, is of a 
residential scale and will serve as an appropriate amenity suitable to service both the development 
and wider community. There is some benefit in identifying and consenting to the commercial activity 
as part of the subdivision whereby the activity and associated effects are identified preceding any 
future adjoining residential development. This offers the ability to ensure that future owners are 
aware of the potential café activity at the time of purchasing and developing properties in the vicinity 
of the café site. It is noted that many small community-based café and ‘corner dairies’ are located 
in residential zones rather than commercial zones. 

64. The provision of street trees and landscaping, reserves, and walkways through the site linking 
through the adjacent James subdivision to the Hurupaki School offer features that are of benefit to 
the community and will form a positive part of the character and amenity of the area. 

65. Overall, any adverse effects on residential character and density, inclusive of the proposed café 
activity, are considered to be minor. 

 Rural Productivity and Reverse Sensitivity  

66. Section 9.10 of the application addresses the existing and potential rural productivity of the portion 
of the site within the Rural Production Zone. A submission has raised concerns regarding the loss 
of productive soils due to expansion of residential development.  

67. The majority of the site has a LUC of 3s1 with the more elevated portion of Hurupaki having an 
LUC of 6e4. Neither of these soil types are defined as highly versatile soils3. With a parcel area of 
8.9860ha inclusive of the access strip, slopes of Hurupaki, and the Waitaua Stream and margins, 
it is accepted that future productive rural use of the site is limited.  

 
3 Highly versatile soils are defined in the RPS as Land Use Capability Classes 1c1, 2e1, 2w1, 2w2, 2s1, 3e1, 3e5, 
3s1,3s2, 3s4 



 
68. The application notes the proximity of the Semenoff Scoria Quarry which is accessed from 

Cowshed Lane to the west of the site. At its closest point, the southern boundary of the quarry is 
likely to be some 400 metres from the nearest proposed residential development (on proposed Lots 
60 and 61). The existing working face of the quarry is some 500 metres from these Lots and is not 
visible from the site. There are currently no provisions in the District Plan that recognise or provide 
for potential reverse sensitivity effects associated with the quarry, particularly where the quarry may 
expand to the south over time (although it is not known whether this is likely or possible). However, 
it is apparent that the quarry operation is unlikely to ever extend over the existing dividing ridge 
such that any proposed residential units within the subdivision might be exposed visually or aurally. 
On the basis that no submission has been received raising this specific concern, and the risk of 
any reverse sensitivity effect associated with the proximity of the quarry is considered minimal, any 
such effects are considered to be less than minor. 

 Connectivity and Open Space 

69. Section 9.11 addresses the internal connections provided for pedestrian walkways to link public 
and private spaces within the development with proposed reserves and the adjacent residential 
development under construction. Councils Parks staff have confirmed acceptance of the reserves 
and associated features subject to conditions requiring completion of identified works to the 
required Council standards. It is understood that some discussions between the applicant and 
Parks staff has resulted in a more detailed agreement that may be included through conditions of 
any consent. These features are accepted as positive effects associated with the development. 

Historic Heritage and Cultural Effects 

70. Section 9.15 of the application addresses tangata whenua and more particularly considers effects 
on cultural values associated with the site. The application records consultation with Ngati Kahu O 
Torongare, who have previously been recognised in Environment Court proceedings as having 
mana whenua over this area. The importance of Hurupaki as a site of significance is well known 
and, while not recorded as such in the District Plan, the Outstanding Natural Landscape and Natural 
Feature notations are understood to recognise in part the cultural importance of the volcanic cone. 

71. It is noted that neither Ngati Kahu O Torongare nor Heritage New Zealand Pouhere Taonga have 
made a submission on the application. However, several submitters identify a relationship with the 
Hurupaki area and provide brief comment regarding the cultural significance of Hurupaki and the 
stonewalls. None of the submissions clearly identify any specific sites or taonga (apart from the 
stonewalls) that may be affected by the proposal or what the extent of those effects may be, 
although comments suggest concerns are held regarding removal of trees, formation of a walking 
track on Hurupaki, and removal of stonewalls. The submitters are invited to expand on any 
concerns they may have either prior to or at the hearing.  

72. With specific regard to the stonewalls, Section 9.14 of the application identifies that the walls have 
been assessed as part of an archaeological assessment undertaken by Geometria Limited. That 
assessment confirms that an application for an Authority from Heritage New Zealand Pouhere 
Taonga is required to remove the stonewalls. It is not known whether any Authority has been sought 
or granted to date. The assessment regarding the value and intended relocation of the stonewalls, 
and associated effects, is accepted and adopted for the purpose of this report. 

 

 



 
Cumulative Effects 

73. Any cumulative adverse effect in this case could arise where incremental development generates 
adverse effects on landscape, rural character and amenity values. For a cumulative effect to be 
significant it must reach a threshold where it will ‘tip the balance’ in terms of effects. In a rural 
context, adding additional development to an area of existing development has the potential to ‘tip 
the balance’ from a rural area to a predominantly rural lifestyle or rural residential area, with 
associated adverse effects on matters such as traffic and rural character and amenity. In addition, 
demands for additional servicing such as sealed roads, footpath and reticulated services are 
generated that may not be adequately responded to.  

74. In this case, the extent of development proposed in the General Residential Zone is anticipated by 
the District Plan. Of itself, it is a cumulative effect that is readily accommodated with the planning 
provisions. The extension of the proposed residential development into the Rural Production Zone 
is not anticipated by the planning provisions, hence the non-complying activity status. There is no 
existing pattern of increasing or intensifying development within the Rural Production Zone in this 
location where granting this proposal, when read in conjunction with other similar development in 
the Rural Production Zone, will ‘tip the balance’ such that effects on landscape, rural character, and 
amenity are considered more than minor and unacceptable. This is carefully qualified by the 
concerns regarding adverse effects on rural landscape, character and amenity and precedent 
effects relating to the proposal to extend residential development into the Rural Production Zone 
addressed further in this report. 

Ecology 

75. Section 9.13 of the application addresses the ecological effects associated with the development. 
The assessment is based on the ecological assessment report prepared by Rural Design Limited 
provided with the application. Section 4.0 of that report identifies a number of potential effects on 
existing ecological values, while Section 5.0 provides a mitigation and enhancement strategy. The 
mitigation enhancement strategy addresses two components – the Waitaua Stream Corridor 
Enhancement Area incorporating 1.13ha of land, and the Hurupaki Cone Enhancement Area 
covering 3.85ha of revegetation on the slopes of Hurupaki within the site boundaries. All land and 
works identified in this mitigation and enhancement strategy will be located within reserve land 
intended to vest in the WDC. Recommendations are included in Section 8.0 of the report that can 
be incorporated as conditions of consent. 

76. Section 9.16 of the application provides a more detailed assessment of the net environmental 
benefit proposed. While it is accepted that there will be positive ecological effects arising from the 
proposal, the relative weighting to be given to those positive effects when addressing landscape, 
rural character, and amenity effects is addressed further in this report. 

Landscape, Rural Character, and Amenity 

77. Section 9.9 of the application addresses rural character while Section 9.12 addresses landscape. 
The assessment and conclusions provided in those two sections are informed by the Assessment 
of Landscape and Neighbourhood Amenity Effects prepared by Littoralis Landscape Architecture. 
That report and the associated conclusions has been reviewed by KPLCL on behalf of Whangarei 
District Council.  

78. The application has been amended following discussions between the applicant and KPLCL after 
the close of submissions resulting in the removal of three lots and additional building controls. The 



 
focus of these discussions has been on the appropriateness of proposed Lots 55 – 73 (as per the 
amended plan now being considered) and associated infrastructure being developed within the 
Rural Production Zone. Advice has been received from KPLCL following a review of the amended 
proposal. That advice provided by way of a memorandum dated 14th April 2022 is attached to this 
report. The conclusion in that memorandum states as follows: 

‘Following my review of the application, within the context of the relevant statutory provisions, it is 
my opinion that the adverse landscape effects of the proposal will be high, with these being unable 
to be mitigated by way of consent conditions.  While I agree with the applicant that the proposal will 
result in significant positive effects through the rehabilitation and enhancement of the 
characteristics and values of the Hurupaki ONF and ONL; the resulting residential development on 
the site to the north of the Waitaua Stream tributary will be of an urban form that does not retain 
rural character and amenity.   

As such, it is my opinion that the proposal will not achieve a Net Environmental Benefit as required 
by the Proposed District Plan, when considering the maintenance and enhancement of landscape 
character and amenity values (including rural character and visual amenity) within the context of 
the site’s Rural Production zoning under the Proposed District Plan.’ 

79. The position stated in the advice from KPLCL is accepted and adopted in this report. The adverse 
effects on rural landscape, character and amenity within that part of the site zoned Rural Production 
Zone will be more than minor. Because of this finding, weighed against the positive effects arising 
from the ecological mitigation and enhancement strategy, it is considered that a net environmental 
benefit is not achieved. The reasons for this are detailed further in the conclusion below and 
assessment of objectives and policies of the WDP below.  

Conclusion regarding Environmental Effects 

80. Careful consideration has been given to the full suite of environmental effects rising from the 
proposal, inclusive of effects associated with both the subdivision application spanning the General 
Residential and Rural Production Zones, and the land use activities including the proposed café. 

81. In summary, based on the information provided with the application, supported by input from 
various technical experts acting for the Council, it is considered that the portion of the development 
within the General Residential Zone, inclusive of the proposed café, will generate minor adverse 
effects, subject to suitable conditions of consent, and is the type of development generally 
anticipated by the WDP provisions. 

82. However, the extent of effects associated with the proposed residential development in the Rural 
Production Zone is considered to be difficult to quantify. The application proposes a net 
environment benefit, balancing ecological benefits against adverse landscape, rural character, and 
amenity effects. There is no exact science to be applied to place values or weighting on these 
components. It is a matter of professional assessment and judgement as to what the relative 
weighting should be and ultimately what is an appropriate level of effects.  

83. The application does not rely on the Environmental Benefit Rule SUB-R15.4 of the District Plan to 
justify the subdivision within the Rural Production Zone. For completeness, the applicant stated in 
a letter of response dated 18th October 2021 that ‘To be clear the application does not propose an 
offset or compensation, the application proposes to create positive environmental effects. The 
proposal has been designed to ensure compliance with the District Plan definition of Net 
Environmental Benefit’ and that ‘Methods of mitigation proposed are detailed within 4.2.1 of the 



 
AEE. These do not include the proposed protection, revegetation and on-going management of the 
Hurupaki Cone and Waitaua Stream, which are proposed as environmental benefit.’ 

84. The definition of ‘net environmental benefit’ in the District Plan states as follows: 

‘….means an activity where it is demonstrated that the benefits of environmental protection and on-
going management are greater than the adverse effects created by subdivision and associated 
land development. The benefits achieved through environmental protection and on-going 
management do not include:  

a.  with respect to the area to be protected:  

i.  requirements of a condition of a prior consent, unless the prior consent has not been 
implemented and will be surrendered on the grant of a subdivision that proposes 
environmental protection and on-going management of an environmental protection area.   

ii.  requirements of existing legal mechanism such as a covenant, easement, designation or 
private agreement / contract.  

iii.  the level of protection provided under regional or district plan rules. 

b.  methods required to avoid, remedy or mitigate adverse effects of the allotments being created 
(such as planting to integrate allotments into their surroundings, and control of cats and dogs).’ 

85. Based on the advice from KPLCL, it is considered that a net environmental benefit as defined in 
the WDP above cannot be achieved. The adverse rural landscape, character and amenity effects 
resulting from a residential scale development within the Rural Production Zone in this location will 
result in more than minor adverse effects. The proposed benefits identified in the application are 
not sufficient to achieve any net environmental benefit. 

SECTION 104(1)(AB) – ENVIRONMENTAL OFFSETTING OR COMPENSATION 

86. The application does not refer to any specific activity as part of the proposal requiring consideration 
under this section. It is understood that an environmental benefit as set out in the application does 
not constitute environmental offsetting or compensation. No further consideration of this provision 
is required. 

SECTION 104(1)(B) - PROVISIONS OF STANDARDS, POLICY STATEMENTS AND PLANS 

87. Section 104(1)(b) requires a decision-maker to have regard to the relevant provisions of a suite of 
planning documents at a national, regional and district level. The policy statements and plans that 
are considered to contain relevant provisions requiring consideration in this report are as follows: 

• National Policy Statement for Urban Development 2020 (NPS-UD) 

• National Environmental Standard for Freshwater 2020 

• National Policy Statement for Freshwater Management 2020 

• Northland Regional Policy Statement 2016 

• Proposed Regional Plan for Northland 

• Operative and Appeals Version of the Proposed Whangarei District Plan  



 
88. For the purpose of addressing the National Environmental Standard for Freshwater 2020, National 

Policy Statement for Freshwater Management 2020, and proposed Regional Plan for Northland, 
these are considered to be addressed by way of the consent granted by the Northland Regional 
Council to the applicant.  

 National Policy Statement for Urban Development 2020 (NPS-UD) 

89. Section 10.1 of the application provides an assessment of the NPS-UD. The NPS-UD sets out 
objectives and policies regarding development in the urban environment. Insofar as the proposal 
involves the subdivision and use of land in the General Residential Zone (being an urban 
environment), this is considered to be supported by and consistent with the NPS-UD provisions.  

90. It appears difficult to read into any of the objectives or policies that they may (or should) apply to 
any area other than the urban environment. It is not clear whether the applicant considers that land 
zoned for rural purposes should fall within the urban environment as envisaged in the NPS-UD. 
Having reviewed the NPS-UD in detail, including defined terms such as ‘urban environment’ and  
‘development capacity’, and Subpart 7 – Development Outcomes for Zones, it is considered that 
there are no objectives or policies that assist or provide any direction on the appropriateness of 
residential-scale development in the Rural Production Zone (being outside the ‘urban 
environment’).  

91. That is not to say the proposal is contrary to the NPS-UD. Rather, it does not appear to be 
applicable to the portion of the development in the Rural Production Zone. 

 Northland Regional Policy Statement 2016 (RPS) 

92. Section 10.4 of the application provides an assessment of the RPS provisions. It identifies seven 
policies that are relevant to the proposal. It is noted that the objectives and policies within the RPS 
are high-level but are relevant, and the WDP provisions have been developed in order to give effect 
to the RPS as per Section 75(3) of the RMA.  

93. For the purpose of this report, the assessment provided in the application addressing Policies 4.2.1, 
4.4.1, 4.6.2, 5.1.3, 7.1.1, and 8.1.2 is accepted and adopted for the purpose of this report, noting 
the relevance of the granted NRC consent addressing matters under Policy 4.2.1 regarding 
freshwater.  

94. The assessment addresses Policy 5.1.1 Planned and Coordinated Development and records that 
the proposal is in accordance with components of that policy. Clause (g) of that Policy directs that 
‘Subdivision, use and development should be located, designed, and built in a planned and co-
ordinated manner which…. 

….(g) Maintains or enhances the sense of place and character of the surrounding environment 
except where changes are anticipated by approved regional or district council growth strategies 
and / or district or regional plan provisions’ 

95. Based on the assessment and conclusion of KPLCL regarding rural landscape, character and 
amenity effects, it is considered that adverse effects on sense of place and character will be 
adversely affected to a more than minor and unacceptable extent. Such adverse effects are not 
anticipated by any growth strategy or plan provisions, noting that the zoning and associated rules, 
objectives, and policies for the Rural Production Zone are only recently promulgated and intended 
to give effect to the RPS. The proposal is therefore considered to be contrary to this Policy direction 
in the RPS.  



 
 Operative and Appeals Version of the Proposed Whangarei District Plan 

96. Section 10.7 of the application provides a detailed assessment of the relevant provisions in the 
WDP. It identifies a number of relevant provisions and provides commentary on them as they relate 
to the proposal for the following Chapters: 

• District Growth and Development Chapter 

• Urban Form and Development Chapter 

• Transport Chapter 

• Three Waters Management Chapter 

• Network Utilities Chapter 

• Natural Hazards Chapter 

• Historic Heritage Chapter 

• Tangata Whenua Chapter 

• Indigenous Vegetation and Habitat Chapter 

• Riparian and Coastal Margins and Water Bodies Chapters 

• Landscapes and Natural Features Chapter 

• Subdivision Chapter 

• Earthworks Chapter 

• Lighting, Noise and Vibration, and Signs Chapters 

• General Residential Zone Chapter 

• Rural Production Zone Chapter 

97. To avoid repetition, the assessment and commentary provided in the application addressing these 
matters is generally accepted and adopted for the purpose of this report as it relates to the activities 
(both subdivision and land use) proposed within the General Residential Zone. Many of the 
objectives and policies are aligned with matters addressed in the assessment of effects. Where the 
effects are assessed as less than minor/minor and acceptable, they generally fall to be consistent 
with the objectives and policies. Therefore, further commentary is provided below only where 
provisions are considered central to determination of the application, or they have not been directly 
addressed in the application. 

98. The identified point of difference regarding the extent of adverse effects of the proposal relates to 
rural landscape, character, and amenity effects. The application is presented as achieving a net 
environmental benefit, where the positive ecological benefits will outweigh any adverse effects. The 
position adopted in this report is that a net environmental benefit is not achieved, and that the rural 
landscape, character and amenity effects will be more than minor and unacceptable. An 
assessment of the relevant objectives and policies is therefore informed by this position regarding 
the effects. 



 
99. It is important to note that the Council has reviewed and amended the provisions contained in the 

Subdivision and Rural Production Zone Chapters since the application was lodged. This was 
undertaken to ensure compliance with National Planning Standards 2019. The amendments 
became operative on the 9th March 2022. While in some cases, the changes are minimal it is 
considered appropriate to provide a detailed assessment of the relevant provisions as they now 
stand. As consistency with several of the Subdivision Chapter provisions are predicated on the 
more specific provisions contained in the Rural Production Zone Chapter, the Rural Production 
Zone Chapter provisions are addressed first below. 

100. The relevant objectives and policies in the Rural Production Chapter are stated in full as follows: 

RPROZ-03 – Rural Character and Amenity 
Recognise, maintain and where appropriate protect the rural character and amenity of the Rural 
Production Zone. 

RPROZ-04 – Adverse Effects 
Avoid adverse effects on productive land resources from residential, rural residential and rural living 
subdivision and development in the Rural Production Zone. 

RPROZ-05 – Fragmentation 
Minimise the fragmentation of rural land and promote allotment sizes that facilitate rural production 
activities other than to protect significant ecological and biodiversity values. 

RPROZ-07 – Protection and Enhancement 
Encourage protection and enhancement of significant ecology, biodiversity, landscapes and 
historic heritage. 

RPROZ-P1 – Rural Character and Amenity 
To protect the distinctive rural character and amenity of the Rural Production Zone including but 
not limited to:   
1.  A dominance of natural features including landforms, watercourses and vegetation.   
a.  A predominately working rural production environment, including:   

i.  The presence of large numbers of farmed animals and extensive areas of plant, vine or 
fruit crops and areas of forestry.  

ii.  Ancillary activities and structures (including crop support structures and artificial crop 
protection structures) across the landscape.   

b.  Seasonal activities.   
c.  A low intensity of development, involving a combination of domestic and rural production 

buildings and major structures.   
d.  Varying levels of noise associated with seasonal and intermittent rural production activities.   
e.  Relatively open space and low density of development.  
f.  Odours, noise and dust typical of rural activities.   
g.  Generally low levels of vehicle traffic with seasonal fluctuations. 

 RPROZ-P8 – Subdivision Less than 20ha 
To avoid the subdivision of land into allotments less than 20ha unless it is demonstrated that all of 
the following are achieved:  



 
1.  It does not create a rural residential or rural lifestyle allotment, other than where a Net 

Environmental Benefit is achieved.  

2.  The subdivision of rural land and associated buildings does not inhibit or restrict the productive 
potential or reasonably anticipated productive potential of rural production activities.   

3.  The size, shape and arrangement of allotments:   

a.  Is a practical size for rural production activities, other than where a Net Environmental 
Benefit is achieved.  

b.  Does not restrict the range of options for the use of production land.  

4.  The viability of the existing rural production activity is not compromised and the existing rural 
production activity can continue to operate efficiently at the subdivided scale.  

5.  The subdivision and subsequent development will not result in adverse effects on the operation 
and viability of any adjoining rural production activity or strategic rural industry.  

6.  The subdivision and subsequent development will not require connection to the District’s 
reticulated sewer or an extension or upgrading of any service or road, except where it is in the 
economic interest of the District and will not compromise the efficient functioning of the District’s 
infrastructure network. 

RPROZ-P9 – Net Environmental Benefit 
To protect and enhance biodiversity, landscapes, historic heritage and significant ecology whilst 
protecting productive rural land resources, rural character and amenity by providing for subdivision 
where all of the following are achieved: 
1.  A Net Environmental Benefit is created by the legal protection in perpetuity and on-going 

management (maintenance and enhancement of the values and attributes, characteristics and 
qualities) for one or more of the following:   
a.  Appropriate area(s) of indigenous vegetation, or habitat of indigenous fauna, assessed as 

significant in accordance with policy 4.4.1 and appendix 5 of the Northland Regional Policy 
Statement 2016; or  

b.  Appropriate area(s) of Outstanding Natural Landscapes, Outstanding Natural Features, 
Outstanding Natural Character, High Natural Character; or  

c.  Heritage Buildings or Sites of Significance to Māori; or  
d.  Appropriate area(s) of Highly Erodible Land, or land within a riparian margin of a stream, 

river, estuary or the coast located within Acutely or Chronically threatened land 
environment associated with Land Environments of New Zealand Level 4, will be retired 
and rehabilitated.  

2.  The effects of the number, size and location of allotments, building platforms and access, are 
managed by:   
a.  Avoiding:   

i. Adverse effects on the areas(s) protected under clause (1) of this policy.   
ii. Adverse cumulative effects.  
iii. Reverse sensitivity.   
iv. Development on highly versatile soils.  
v. An urban form, by encouraging small clusters of allotments.   

b.  Minimising fragmentation of rural land.   



 
c.  Protecting the productive potential of the site.   
d.  Retaining natural character, landscape qualities and characteristics, rural character and 

amenity.   
e.  Determining whether fewer than the maximum number of allotments should be created.  
f.  Assessing the proposal against the Coastal Environment objectives and policies where the 

site is located in the Coastal Environment. 

RPROZ-P11 – Location and Design of Subdivisions and Associated Land Developments 
To locate and design subdivision and associated land development to avoid urban form and 
character, maintain rural character and amenity values and protect and enhance environmental 
features by: 
1.  Designing subdivisions to respond to the topography and characteristics of the land being 

developed.   
2.  Avoiding development on highly versatile soils.  
3.  Identifying building platforms that respond to site topography and environmental 

characteristics.   
4.  Locating access ways, services, utilities and building platforms where these can be provided 

without the need for significant earthworks, retaining, benching or site contouring.  
5.  Locating access ways, services, utilities and building platforms where the location is sensitive 

to and responds to environmental features of the site.  
6.  Ensuring that the subdivision will not create reverse sensitivity effects with respect to existing 

lawfully established activities. 

101. These objectives and policies when read together provide a clear direction that subdivision 
generating residential-scale development is to be avoided where it affects rural character and 
amenity and results in fragmentation of land. The scope for rural residential or rural lifestyle lots is 
specifically addressed by Clause 1. of Policy RPROZ-P8, noting that such lots can only be created 
where a net environmental benefit is created. The Policy does not make reference to creation of 
residential lots. 

102. Policy RPROZ-P9 then prescribes the matters to be addressed in order to achieve a net 
environmental benefit. Clause 1. sets out the features that can be protected and managed in order 
to be considered for a net environmental benefit. Clause 2. then prescribes the scope of 
development rights that may be obtained as a result of the benefit. 

103. The applicant has previously advised that the application is not prepared in accordance with the 
WDP provisions regarding Environmental Protection / Benefit subdivision. However, the proposal 
must be consistent with Policy PRPOZ-P9 in order to achieve a net environmental benefit. It is 
accepted that the application presents mitigation and enhancement features associated with the 
Waitaua Stream and Hurupaki that may otherwise fall within the scope of b. and d. under Clause 
1. of the Policy that qualify for consideration. However, the application is not consistent with, and 
is considered to be contrary to, Clause 2 of the Policy where the proposal is not considered to meet 
Clause 2.a.v., where it directs that urban form is to be avoided, and Clause 2d. where natural 
character, landscape qualities and characteristics, rural character, and amenity will not be retained. 
The proposed intensity of urban form and resulting adverse effects on rural landscape, character 
and amenity are central to the concerns expressed by KPLCL. 



 
104. Policy RPROZ-P11 serves to reinforce the direction that subdivision of an urban form that does not 

maintain rural character and amenity should be avoided. It is acknowledged that the subdivision 
design within the Rural Production Zone has included detailed consideration of access location, 
servicing, and a suite of landscape controls addressing building design. In addition, land use 
consent is sought for future building infringements associated with development on the proposed 
lots in the Rural Production Zone. This approach suggests that proposed lots may be too small to 
accommodate the type of development envisaged in the Rural Production Zone. Requiring consent 
for future infringements may be considered as a means of attempting to mitigate the effects 
associated with a proposed density of development at an urban scale.  

105. That position informs a view that the proposal is contrary to Policy RPROZ-P8 as a net 
environmental benefit is not achieved, contrary to Policy RPROZ-P1 where the features of the rural 
character and amenity will not be protected, and contrary to Policy PRPOZ-P8 where the proposal 
does not avoid urban form or maintain rural character and amenity. Objectives RPROZ-03 and 
RPROZ-04 are not considered to be met for similar reasons. 

106. The Subdivision Chapter sets out a number of objectives and policies that address subdivision 
across the various zones contained in the District Plan. The five objectives and two of the policies 
are relevant to the proposal. Notably, Objective SUB-02 Valued Features and Resources directs 
that subdivision provides for the protection and enhancement of the District’s inter alia Outstanding 
Natural Features, Outstanding Natural Landscapes, and Historic Heritage. It is acknowledged that 
the application includes features intended to achieve this.  

107. Objective SUB-05 Managing Adverse Effects states ‘Subdivision is designed to avoid, remedy or 
mitigate any adverse effects on the environment and occurs in a sequenced and coherent manner.’ 
As the proposal is considered to generate unacceptable rural landscape, character, and amenity 
effects, it is considered to be contrary to this objective. Where the term ‘….sequenced and coherent 
manner….’ is used, it is understood that it implies that development is timed and undertaken in 
accordance with the WDP provisions. This appears to reflect the wording of Clause (g) under Policy 
5.1.1 of the RPS referred to previously in this report. The proposal to create residential lots within 
the Rural Production Zone is therefore not considered to be sequenced or coherent in that respect. 

108. SUB-P1 Zone, Overlay and District-Wide Policies states as follows: 

To enable subdivision where it meets the relevant zone, overlay and districtwide policies, where 
subdivision and development is designed to:  
1.  Reflect patterns of development that are compatible with the role, function, amenity values and 

predominant character of the zone.  
2.  Maintain the integrity of the zone with allotment sizes sufficient to accommodate intended land 

uses.  
3.  Respond positively to and integrate with the surrounding context.  
4.  Appropriately avoid, remedy or mitigate adverse effects on:  

a.  Outstanding Natural Features.  
b.  Outstanding Natural Landscapes.   
c.  Coastal Areas.  
d.  Areas of High Natural Character.  
e.  Areas of Outstanding Natural Character.  



 
f.  Sites of Significance to Māori.  
g.  Historic Heritage.  
h.  Significant Natural Areas.  
i.  Highly versatile soils. 

109. Based on the assessment of the Rural Production Zone provisions, the proposal is considered to 
be contrary to this Policy. While it achieves the directive under Clause 4. it is not considered to 
align with Clauses 1 – 3. In particular, the proposal does not reflect a pattern of development that 
is compatible with the expectations of the Rural Production Zone and does not maintain the integrity 
of the zone with appropriate allotment sizes. 

 Conclusion regarding Consistency with Planning Provisions 

110. In summary, the portion of development proposed within the General Residential Zone is generally 
anticipated by the relevant planning provisions ranging from the NPS-UD through to the specific 
WDP objectives and policies. The inclusion of the café activity is considered to be an appropriate 
non-residential activity that is suitably located and designed to be complementary to the 
surrounding environment.  

111. Careful consideration has been given to the relevant provisions as they relate to the portion of the 
proposed residential subdivision within the Rural Production Zone. While the District Plan 
provisions provide for rural residential and rural lifestyle development in certain circumstances, the 
proposal presents as an intensive residential activity that is not considered to meet the threshold 
of an net environmental benefit. Even in the event that a net environmental benefit was considered 
to be attained, Policies RPROZ-P8, RPROZ-P9, and RPZOZ-P11 do not provide for, and explicitly 
direct avoidance of, residential lots of an urban form. On this basis, the proposal is considered to 
be directly contrary to the objectives and policies contained in the Subdivision and Rural Production 
Zone Chapters of the District Plan. In addition, the proposal is not considered to align with Policy 
5.1.1(g) of the RPS to the extent that the proposal is considered to be contrary to it. 

SECTION 104(1)(C) - OTHER MATTERS 

112. Section 104(1)(c) allows the decision-maker to consider any relevant and reasonably necessary 
matters in order to determine the application. Two matters are identified that require consideration 
under this Section. The first matter relates to precedent effects associated with a non-complying 
activity, while the second matter relates to consideration of activities as part of the receiving 
environment that may be subject to consent and therefore do not fall strictly within the permitted 
baseline assessment. 

113. Case law has established that the precedent of granting resource consent is a relevant factor for a 
consent authority in considering whether to grant non-complying resource consent.  A precedent 
effect is likely to arise in situations where consent is granted to a non-complying activity that lacks 
any evident unique, unusual or distinguishing qualities that serve to take the application outside of 
the generality of cases or similar sites in the vicinity. In stating this, careful consideration is required 
in determining whether any precedent effect may arise from the granting of consent. Any potential 
effect must be significant enough to be unacceptable in order to justify declining any application. 
That turns on how likely it is that the granted subdivision can be replicated and what the implications 
of such replication may be. 



 
114. Section 12.1 of the application addresses the matter of precedent effects and lists several 

components of the application that assist in distinguishing the proposal from any future potential 
applications. The issue of precedent is not considered to be of concern as it relates to the 
development within the General Residential Zone. However, there is potential for a significant 
adverse precedent effect arising from the granting of consent to residential development within the 
Rural Production Zone. It is considered that the distinguishing feature that could be adopted to set 
aside such a precedent effect would be a complying net environmental benefit proposal.  

115. The position adopted in this report is that the proposal does not achieve a net environmental benefit 
as defined in the WDP, and is a form of urban development to be avoided in the Rural Production 
Zone. To grant consent to the proposal as presented would be in direct conflict with the recently 
developed Plan provisions and would set an unacceptable precedent that could actively undermine 
the District Plan provisions where future proposals adopted a similar approach. The result could be 
granting of future consents for development of an urban form in the Rural Production Zone, where 
positive ecological effects are provided for but a net environmental benefit as defined in the WDP 
is not met. 

116. The second matter relates to the potential for complying subdivision development to occur within 
the General Residential Zone and on the land located to the west of the subject site. As previously 
noted, while subdivision is not a permitted activity in the General Residential Zone, such 
development is generally anticipated by the provisions in the WDP and can be accommodated by 
way of a granted consent application. This is considered to be a relevant and reasonably necessary 
matter that should be read in conjunction with any permitted baseline assessment. 

117. It is acknowledged that the land immediately west of the site is zoned Future Urban and Low 
Density Residential Zone. Notably, the Low Density Residential Zone abuts the area of the site 
within the Rural Production Zone. Development of this land in accordance with the District Plan, 
albeit not as a permitted activity, could result in a level of built development that has some effect 
on the receiving environment. Subdivision in the Low Density Residential Zone requires a minimum 
lot size of 2000m2 as a controlled activity, while subdivision in the Future Urban Zone may result in 
minimum 1ha lot sizes, although could conceivably result in 500m2 residential lots where 
connection to reticulated services are or become available. It is therefore reasonable to expect that 
future development in this location will likely reflect a more rural residential or potentially residential 
character, with associated built form, access, and services. The potential nature of such 
development is considered to be a relevant and reasonably necessary matter to consider when 
assessing the receiving environment.  

SECTION 106 ASSESSMENT 

118. Section 106(1) states as follows: 

(1) A consent authority may refuse to grant a subdivision consent, or may grant a subdivision 
consent subject to conditions, if it considers that— 

(a) there is a significant risk from natural hazards; or 

(b) [Repealed] 

(c) sufficient provision has not been made for legal and physical access to each allotment to 
be created by the subdivision. 



 
119. These matters have been addressed previously in the application where no specific natural hazards 

are identified as affecting the site and the development will be provided with suitable legal and 
physical access. 

PART 2 OF THE ACT 

120. Section 13.0 of the application provides an assessment of Part 2 matters. While that assessment 
is accepted, an assessment of matters under Part 2 is only required where there is invalidity, 
incomplete coverage or uncertainty in the planning provisions. The assessment of the relevant 
national, regional and district planning documents all contain provisions that are relevant to the 
proposal, and there is no evidence to suggest the any provisions are invalid, incomplete or present 
uncertainty in making any decision. Notably, the WDP provisions are all recently promulgated and 
reflect the current hierarchy of national and regional planning documents. No assessment of the 
Part 2 provisions is therefore required. 

SECTION 104D – NON-COMPLYING ACTIVITY 

121. Section 104D(1) sets out the ‘gateway test’ for determining whether a non-complying activity may 
be granted consent. Only one of the two tests need to be met in order to consider the granting of 
consent.  

122. The assessment provided in this report identifies that the adverse effects of the proposal as they 
relate to the development within the General Residential Zone portion of the site, inclusive of the 
proposed café, are minor and are consistent with the objectives and policies of the WDP. 
Effectively, that part of the development is generally anticipated and provided for by the Plan 
provisions.  

123. The portion of the proposal within the Rural Production Zone is considered to have more than minor 
adverse effects on rural landscape, character, and amenity values. The objectives and policies of 
the Subdivision and Rural Production Zone Chapters do not provide for an urban form of 
development that does not maintain rural character and amenity, and it is considered that a net 
environmental benefit is not achieved by the proposal. The proposal is therefore considered to be 
contrary to the WDP objectives and policies. On this basis, neither of the gateway tests under 
Section 104D(1)(a) or Section 104D(1)(b) is met.  

124. The application has been prepared, lodged, and processed as a bundle of activities under one non-
complying activity consent application. On this basis, it is considered that there is no scope to 
consider a partial grant or decline of consent, recognising the application of the different zoning 
provisions across the proposal.  Therefore, it is considered that consent should be declined. 

CONCLUSION AND RECOMMENDATION 

125. The application for residential subdivision and land use activities made by Hurupaki Holdings Ltd 
has been assessed as a non-complying activity under the WDP. The proposal is of a substantial 
scale and provides for residential development within both the General Residential and Rural 
Production Zones. A commercial café has been proposed on an allotment within the General 
Residential Zone as part of the proposal. Submissions have been received which highlight 
concerns regarding the extent of effects arising mainly from traffic generation, and effects on 
historic heritage and cultural values.   



 
126. The information provided with the application covers a wide suite of effects, both positive and 

adverse. The substance of the submissions that are within scope have been considered, 
particularly in terms of effects on traffic, historic heritage, and cultural values. It is anticipated that 
further clarification regarding some of the concerns of submitters, particularly in terms of cultural 
effects, may be provided prior to or at the hearing. 

127. By necessity, consideration of the application has been split to reflect the two zones applying to the 
site. The conclusion reached is that the proposal within the General Residential Zone inclusive of 
the proposed café is appropriate and is development of a nature generally anticipated by the WDP. 
The proposed development within the Rural Production Zone is not appropriate development based 
on the consideration of adverse effects and WDP objectives and policies. An assessment of the 
provisions under Section 104D has been undertaken and it is considered that consent cannot be 
granted. In addition, it is considered that there is potential for a significant adverse precedent effect 
that may be generated by the granting of consent to the proposal. 

128. For the reasons set out in this report, it is considered that the purpose of the RMA is best served 
by declining the consent application under Sections 104 and 104D of the RMA. However, the 
applicant does have the option of amending the application either prior to or at the hearing to 
address the concerns raised regarding the adverse effects associated with the portion of the 
development with the Rural Production Zone. This option has been signalled in the advice provided 
by KPLCL. Should suitable amendments be made, the recommendation provided in this report may 
be reconsidered. 

129. The applicant has provided a suite of draft conditions for consideration and these can form the 
basis for any decision to grant if the Commissioner wishes to do so. 
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