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INTRODUCTION AND BACKGROUND 

1. These submissions have been prepared on behalf of the New Zealand Refining Company 

Limited, trading as Refining NZ. They relate to the application for Private Plan Change 150 

(“PC150”) by Marsden City Limited Partnership (the “Applicant”). 

2. Refining NZ made a submission and further submission on PC150.1 It opposes PC150 and 

raises concerns regarding the potential for reverse sensitivity effects on Refining NZ’s 

operations. Refining NZ’s submission seeks that PC150 be declined, unless the proposed 

provisions are amended to adequately address reverse sensitivity.  

SCOPE OF SUBMISSIONS 

3. These submissions will: 

(a) Introduce the evidence on behalf of Refining NZ;  

(b) Briefly set out the background to Refining NZ;  

(c) Address the statutory and planning context;  

(d) Discuss the issue of reverse sensitivity and the measures to address reverse 
sensitivity effects; and   

(e) Set out my conclusions.  

REFINING NZ EVIDENCE  

4. Refining NZ will call the following evidence: 

(a) Mr Riaan Elliot: company evidence on behalf of Refining NZ;  

(b) Mr Blair Masefield: expert planning evidence; and  

(c) Mr Richard Chilton: expert air quality effects.  

5. The evidence for Refining NZ has been pre-circulated. The witnesses are prepared to 

provide a summary of the key aspects of their evidence and to answer any questions the 

panel may have. 

BACKGROUND TO REFINING NZ 

6. Refining NZ operates New Zealand’s only oil refinery, situated at Marsden Point at the 

entrance to the Whangarei Harbour (the “Refinery”). Refining NZ also owns and operates 

 
1 Submission #19 and further submission #X029. 
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the Refinery to Auckland Pipeline (“RAP”), a 170km long high-pressure pipeline running 

from the Refinery to the Wiri Oil Terminal in South Auckland.  

7. The Refinery and the RAP are nationally significant infrastructure resources. Refining NZ is 

deemed a ‘lifeline utility’ pursuant to the Civil Defence Emergency Management Act 2002. 

Refining NZ is a requiring authority under the RMA and holds a number of designations, 

including in the Whangarei District Plan (“District Plan”).  

8. The Refinery is a major physical resource, and – through its operation of the Refinery and 

the RAP – Refining NZ is a significant contributor to the economic and social fabric of 

Northland. The Refinery and the RAP are recognised as Regionally Significant 

Infrastructure in the Northland Regional Policy Statement (“RPS”) and the proposed 

Northland Regional Plan (“pNRP”). The RAP has also been identified as nationally 

significant infrastructure in the National Policy Statement for Urban Development.   

9. The importance and benefits of regionally significant infrastructure are expressly recognised 

in the RPS and pNRP. These documents enable Refining NZ’s operations as regionally 

significant infrastructure, and provide for its protection, including against reverse sensitivity 

effects.2  The District Plan, and therefore PC150, are required to give effect to the RPS and 

not be inconsistent with the pNRP.3   

10. Refining NZ operations involve a range of heavy industrial processes which, at times, create 

objectionable emissions including noise and odour. This is consistent with and anticipated 

by the Heavy Industrial Zone. The evidence of Mr Chilton addresses the potential for 

activities at the Refinery to create air quality effects, including in particular odour effects 

from a wide range of activities and sources.  The Marsden Point site was specifically chosen 

for a number of reasons including the deep water port access, availability of transport links, 

proximity to New Zealand’s largest city, Auckland, and importantly, due the surrounding 

environment. The land surrounding the Refinery was considered to have a low risk of 

reverse sensitivity effects due to the lack of sensitive/residential activities in the area.  

11. As the panel will be aware, Refining NZ is examining its future operations. Refining activities 

will cease next year and the Refinery site will shift to an import-only terminal for processed 

fuels. It is important to note that activities at the Refinery site will likely continue to be heavy 

industrial in nature and are provided for by the MPEP provisions. As the site moves to an 

import-only terminal, Refining NZ will remain an important infrastructure operator.   

 
2 Objective F.1.6; and Policies D.2.5, D.2.11 of the proposed Northland Regional Plan. Issue 2.3; Objectives 3.6 and 3.7; and Policies 5.1 and 5.3 
of the Northland Regional Policy Statement. 
3 Section 75 Resource Management Act 1991.  
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STATUTORY AND PLANNING CONTEXT 

12. Sections 72-77 of the RMA apply to district plans. Section 75 sets out what is to be included 

in district plans. Relevantly to these submissions, subsection (3)(d) requires district plans 

to give effect to any regional policy statement, and (4)(b) requires that district plans must 

not be inconsistent with a regional plan.  

13. It will be necessary for the Panel to consider various competing policy directions in the 

higher order documents. That is already before the Panel and we do not intend to undertake 

that exercise. Instead, we remind the Panel of the strong policy focus on enabling regionally 

significant infrastructure and its protection against reverse sensitivity effects. To enable 

regionally significant infrastructure to operate free of unreasonable constraint is of strategic 

importance to Whangarei District and in the particular context of Marsden Point which has 

a heavy concentration of regionally significant infrastructure and heavy infrastructure in an 

appropriately zoned area.    

Northland Regional Policy Statement  

6. The Refinery and the RAP are identified as regionally significant infrastructure in the 

RPS.4 The RPS recognises the risk of reverse sensitivity on regionally significant 

infrastructure and contains objectives and policies for the protection of regionally 

significant infrastructure against such effects, and the recognition and promotion of the 

benefits of regionally significant infrastructure. Relevantly, the explanation to Objective 

3.7 acknowledges that regionally significant infrastructure may have adverse effects and 

recognises that such effects “cannot always be practicably avoided or internalised”. 

7. The RPS expressly recognises the potential for residential development and new 

subdivision to give rise to reverse sensitivity effects and Policy 5.1.1(e) provides: 

Subdivision, use and development should be located, designed and built in a 

planned and coordinated manner which…(e) Should not result in incompatible land 

uses in close proximity and avoid the potential for reverse sensitivity.   

8. Policy 5.1.3 states: 

Avoid the adverse effects, including reverse sensitivity effects of new subdivision, 

use and development, particularly residential development on…(c) the operation, 

maintenance or upgrading of existing or planned regionally significant 

infrastructure.  

 
4 Appendix 3 of the Northland Regional Policy Statement.  
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9. Another issue identified in the RPS is lack of available alternative sites for regionally 

significant infrastructure. The explanation to Objective 3.6 notes “securing alternative 

sites for existing regionally significant infrastructure is extremely difficult”. Mr Elliot 

discusses the factors that were taken into account when selecting the site for the 

Refinery many decades ago, including the low risk of reverse sensitivity.5 Therefore, it is 

vital that industrial zoned land is protected against reverse sensitivity effects. The 

Refinery and surrounding area is zoned Heavy Industrial (the Refinery is also protected 

by its own Precinct), there are few (if any) appropriate alternative locations for the 

Refinery and other industrial operators to relocate to if such a response was a necessary 

as a result of reverse sensitivity effects.  

Northland Regional Plans  

10. Northland has a number of operative regional plans in place, including the Regional Air 

Quality Plan (“RAQP”). In addition to this, Northland has a proposed Regional Plan which 

remains subject to a limited number of appeals, but large sections of which can be treated 

as operative.  

11. The pNRP recognises the Refinery and the RAP as regionally significant infrastructure.6 

The pNRP includes recognition of the benefits of regionally significant infrastructure and 

provides for its effective operation and its protection from reverse sensitivity effects.7  

12. Policy D.2.5 requires:  

Particular regard must be had to the national, regional and locally significant social, 

economic and cultural benefits of regionally significant infrastructure. 

13. The protection of regionally significantly infrastructure is provided for in Policy D.2.11 

which states: 

When considering new use and development activities that could adversely affect 

the ongoing operation, maintenance, upgrade or development of regionally 

significant infrastructure; ensure that the regionally significant infrastructure is not 

compromised. 

14. In his evidence Mr Chilton discusses the relevant policies in the Operative Regional Air 

Quality Plan for Northland (“RAQPN”) and the pNRP that highlight the importance of 

managing reverse sensitivity effects on lawfully established activities specially in relation 

 
5 Statement of evidence of Riaan Elliot. 11 August 2021. At [9]. 
6 Part B Definitions and Appendix H.9 of the proposed Northland Regional Plan 
7 Objective F.1.6.  
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to air discharges from those activities, including regionally significant infrastructure.8 He 

highlights that the RAQPN specifically focuses on the protection of industry in the 

Marsden Point Area. 

Whangarei District Plan  

15. The Refinery is located within the Heavy Industrial Zone and is also covered by the 

Marsden Point Energy Precinct (“MPEP”).  

16. The MPEP applies to the Refinery site and enables the existing and potential future 

operations undertaken by Refining NZ. It provides for the recognition of the Refinery as 

regionally significant infrastructure.9 The MPEP enables “Refinery Activities” as a 

permitted activity. Refinery activities are broadly defined10 and includes the use of land, 

buildings and major structures within the MPEP for activities associated with the 

production, import, refining, and/or distribution of energy products.  

17. The Heavy Industrial Zone anticipates that industrial uses may give rise to objectionable 

odour. The District Plan11 recognises that the Heavy Industrial Zone has a lower level of 

amenity than other zones and  

…should continue to be located away from more sensitive zones, such as 

Residential…to ensure that adverse effects on sensitive activities are minimised, 

as well as to prevent reverse sensitivity and increased risk effects that may limit the 

operation and expansion of industrial activities…To support this approach it is 

critical to protect industrial activities from the encroaching development of 

sensitive activities.  

[our emphasis] 

18. In his evidence Mr Masefield comments on the importance of consistency within the 

District Plan with reference to the District Growth and Development chapter.12 The 

District Growth and Development chapter addresses significant resource management 

issues for the Whangarei District including the protection of and efficient development, 

operation and maintenance of infrastructure.13 

19. Objectives and policies in the District Growth and Development chapter address 

incompatible land uses and reverse sensitivity. Objective DGD-O5 requires the 

 
8 Statement of Evidence of Richard Chilton, 11 August 2021. At [30]-[34]. 
9 Objective PREC6-O1. 
10 Definitions chapter of the proposed Whangarei District Plan.  
11 Heavy Industrial Zone Issue section.  
12 Statement of Evidence of Blair Masefield, 11 August 2021. At [51]-[59]. 
13 District Growth and Development Chapter, Issues.  
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avoidance of “conflict between incompatible land use activities from new subdivision, use 

and development”. Policy DGD-P2 is: 

To manage the establishment and location of new activities and expansion of 

existing activities to avoid conflicts between incompatible land uses.  

20. The chapter also contains specific provisions relating to regionally significant 

infrastructure. These require the identification and protection of regionally significant 

infrastructure14 and recognition of its benefits.15  

21. This chapter falls within the “District Wide Matters” part of the District plan and the Issues 

section sets out that the objective and policies guide strategic decision making and apply 

in addition to objectives and policies in the other parts of the District Plan, including (if 

approved) PC150.  

22. The District Plan clearly recognises the benefits of regionally significant infrastructure 

and the need to protect regionally significant infrastructure and heavy industry generally 

against reverse sensitivity effects, and it is important than PC150 is consistent with this 

framework.  

REVERSE SENSITIVITY  

23. In its submission, Refining NZ identified that it is concerned to ensure that the potential 

for reverse sensitivity effects from the spatial land zoning and increased residential focus 

and proposed density at the PC150 site are appropriately addressed. Refining NZ seeks 

that the proposed provisions be amended to adequately address reverse sensitivity as 

set out in the evidence of Mr Masefield, and if adequate provision is not introduced, that 

PC150 be declined.  

24. To be clear, Refining NZ does not object in principle to the rezoning of the PC150 site. It 

is however concerned to ensure that the introduction/enabling of more intensive 

residential development should not be allowed to unduly constrain Refining NZ’s current 

and future operations without appropriate planning controls.  

Risk of reverse sensitivity effects on Refining NZ  

25. As set out above, Refining NZ’s operations are heavy industry and it is recognised that 

it will, at time, have adverse effects. Refining NZ makes efforts to internalise effects, but 

acknowledges that this is not always practicable. Refining NZ operates in accordance 

 
14 Objectives DGD-O13. 
15 Objective DGD-O14 and Policy DGD-P15. 
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with its suite of resource consents and other relevant authorisations, including a 

comprehensive suite of discharge consents recently granted by NRC. Nevertheless, it 

does receive complaints from time to time. Refining NZ maintains a record of complaints 

and has processes in place to respond to/work with complainants. The PC150 site is 

some distance from the Refinery, although this is not as far as has been suggested by 

the Applicant.16 As discussed in the evidence of Mr Chilton,17 in some conditions there is 

the potential for residents at the PC150 site to experience effects associated with the 

refinery (and possibly other heavy industry operators at Marsden Point).  

Proximity of PC150 to the Refinery 

26. The Application reports that the distance between the Refinery site and the PC150 site 

is between 5km18 and 6km19. It is not clear where these measurements have been taken 

from. The evidence of Mr Chilton sets out that the distance from the closest boundary of 

the Refinery to the closest boundary of the PC150 site is 3.5km.  

Evidence as to effects 

27. There is evidence before the Panel that operations at the Refinery give rise to 

objectionable emissions, including at times beyond the boundary of the Refinery site.  

28. Refining NZ has robust environmental management methods in place to manage odour 

and noise emissions from the Refinery. Nevertheless, from time-to-time Refining NZ 

does receive complaints regarding both noise and odour. Figure 3 in the evidence of Mr 

Chilton helpfully maps locations of the noise and odour complaints received over the last 

10 years and the distance of the complainants from the Refinery. A number of the 

complaints come from locations greater than 3km from the Refinery and as far away as 

6km.  

29. Furthermore, with regards to noise the Applicant’s acoustic evidence acknowledges:20 

…it is recognised that large industrial sites can at times attract complaints from 

receivers that are located significant distances from the sites themselves. It is 

understood that such complaints are received from time-to-time by the industrial 

land users at Marsden Point.  

 

 
16 Statement of Evidence of Richard Chilton, 11 August 2021. At [28]. 
17 Statement of Evidence of Richard Chilton, 11 August 2021. At [41] and [48] 
18 Marsden City Private Plan Change Application Appendix 6: Marshall Day Acoustics Assessment, 21 February 2020. At section 8.1 describes the 
Refinery as being approximately 5,200m from the PC150 site. See also the Statement of Evidence of David Badham, 3 August 2021. At [11.36] 
which describes the distances as 5km]  
19 Marsden City Private Plan Change Application Section 32 Statutory Analysis & Assessment of Environmental Effects, 20 March 2020. At  p1. 
20 Statement of Evidence of Peter Ibbotson, 3 August 2021. At [8.9]. 
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30. The Report of Jon Styles states:21 

[PC150] will provide for noise sensitive activities in areas exposed to potentially 

high levels of…noise emissions of industrial activities in Marsden Point 

31. The PC150 site is located approximately 3.5km from the Refinery. Even at that distance, 

there is a risk of complaints arising by those undertaking sensitive activities (including 

residents), in relation to Refinery operations. Mr Chilton highlights that this risk is 

potentially exacerbated by the high frequency of winds from the east to the northeast 

that would carry any odorous emissions from the Refinery towards the PC150 site.22  

32. The relatively low number of complaints (both odour and noise related) received by 

Refining NZ can be attributed both to Refining NZ’s dedication to its environmental 

management processes, but also to the existing receiving environment around Marsden 

Point (i.e. largely industrial/commercial activities and farmland, with some holiday homes 

and the established residential area at Ruakaka) which consists of a limited number of 

sensitive receivers.  

33. The proposed increase in residential density at the PC150 site increases the number of 

sensitive receivers proximate to the Refinery, and therefore increases the risk of 

complaints. This in turn, increases the susceptibility of Refining NZ to reverse sensitivity 

effects and the risk of operational constraints being placed on the Refinery.  

Measures to address reverse sensitivity effects  

34. Refining NZ seeks amendments to PC150 to adequately address the potential for 

reverse sensitivity effects, including by amending the proposed provisions and by 

requiring no complaints covenants on the titles.  

35. The discussion on reverse sensitivity in the Section 42A report is limited to 

considerations of noise. Relying on the acoustic evidence of Mr Styles, the Section 42A 

report recommends several changes to the Precinct provisions. Refining NZ supports 

these changes insofar as they address the potential for reverse sensitivity noise effects, 

however, the recommended changes only partly address Refining NZ’s concerns.   

36. In addition to noise, odour effects are a major concern for Refining NZ and are a source 

of complaints from locations as far away (and further) than the PC150 site.  

 
21 Section 42A Hearing Report Attachment 3, Memorandum of Jon Styles attached to s42A, 15 July 2021. At section 2.0. 
22 Statement of Evidence of Richard Chilton, 11 August 2021. At [48]. 
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37. The evidence of Mr Masefield proposes further amendments to the PC150 provisions. 

This includes amendments to the Issues section of the proposed Precinct Chapter to 

acknowledge the proximity of industrial zoned land and recognise that this may result in 

lower amenity. Mr Masefield also proposes amendments to MCP-O6 and MPC-P9, some 

of which have been accepted and adopted by the Applicant.23 It is submitted that these 

amendments are appropriate to provide consistency with other District Plan chapters, in 

particular, the District Growth and Development Chapter, to better give effect to the 

RPS.24   

No complaints covenants 

38. In its submission, Refining NZ also sought that no complaints covenants be included on 

the titles as a measure to address reverse sensitivity. The use of no complaints 

covenants is an appropriate method to protect against reverse sensitivity effects and has 

been used in relation to residential development at Marsden Cove.25 In particular, no 

complaints are useful for managing expectations for residents at the outset by putting 

them on notice of the potential for reduced levels of amenity.  

39. The Applicant acknowledges that reverse sensitivity covenants have been imposed 

through district plans.26 However, the Applicant has not proffered the use of covenants 

to address the potential for reverse sensitivity effects to arise in this instance. In his 

evidence Mr Badham asserts that there is no reasonable basis to require no complaints 

covenants.27 

40. Contrary to the Applicant’s view, it is submitted for Refining NZ that there is evidence 

before the Panel which demonstrates that complaints are received by Refining NZ from 

distances equivalent to the PC150 site, including from those residential uses.  

41. With regards to covenants, Mr Styles comments: 28 

In this instance, we accept that covenants may be useful to ensure that 

expectations are properly set before residents or occupants buy or move into the 

noisy areas of the Site. We support the use of covenants on all residentially 

zoned sites exposed to outdoor noise levels greater than 55 dB LAEQ and 45 dB 

LAEQ at night (with noise barrier in place) for this purpose.  

[our emphasis] 

 
23 Summary and rebuttal statement of evidence of David Badham, 20 October 2021. At [4.30]. 
24 See for example Policy 5.1.3 and the explanation to that policy which notes that avoidance is the appropriate standard to achieve the 
objective.  
25 Statement of Evidence of Riaan Elliot, 11 August 2021. At [28]-[29]. 
26 Opening Legal Submissions on behalf of the Applicant, 20 October 2021. At [6.27(b)]. 
27 Statement of evidence of David Badham, 3 August 2021. At [11.36].  
28 Section 42A Hearing Report Attachment 3, Memorandum of Jon Styles attached to s42A, 15 July 2021. At section 9.3. 
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42. Mr Styles recommended the registration of covenants on sites which may contain a noise 

sensitive activity that may be exposed to noise exceeding those levels.29 This 

recommendation was not supported in the Section 42A report, the reporting officer noting 

her view that there is no “appropriate pathway to implement such relief through district 

plan provisions”.30  

43. Mr Masefield endorses the position expressed by Mr Styles, explaining that “the 

propensity of sensitive receptors to complain is related to their amenity expectations.31 

Mr Masefield recognises the validity of covenants as an effective resource management 

method.32 He has proposed a way to implement the use of no complaints covenants in 

the PC150 provisions, by including an additional clause in Policy MCP-P9 as follows:33 

4. requiring no complaints covenants at the time of subdivision of low density 

residential, General Residential and Medium density residential zoned land.  

44. With regards to odour, Mr Chilton notes that the Ministry for the Environment’s Good 

Practice Guide for Assessing and Managing Odour identifies no complaints covenants 

as a measure for managing reverse sensitivity.34  

45. The Environment Court has found that the use of no complaints can further mitigate 

potential reverse sensitivity effects even where the distance between the conflicting land 

uses is considered to be sufficient to address reverse sensitivity.35  

46. The amendments recommended in the evidence of Mr Masefield to require no 

complaints covenants are an appropriate measure to protect against reverse sensitivity 

and should be adopted. 

CONCLUSION 

47. Refining NZ’s operations are recognised as regionally significant infrastructure in the 

regional planning documents. Activities undertaken at the Refinery are heavy industrial 

in nature and it is recognised that they will, at times, give rise to objectionable emissions. 

While Refining NZ endeavours to internalise these effects, it acknowledges this is not 

always possible. 

 
29 Section 42A Hearing Report Attachment 3, Memorandum of Jon Styles attached to s42A, 15 July 2021. At section 10.0.  
30 Section 42A Hearing Report, July 2021. At [333].  
31 Statement of evidence of Blair Masefield, 11 August 2021. At [70]. 
32 Statement of evidence of Blair Masefield, 11 August 2021. At [69]. 
33 Statement of evidence of Blair Masefield, 11 August 2021. At [73]. 
34 Statement of evidence of Richard Chilton, 11 August 2021. At [54]. 
35 Colonial Vineyard Ltd v Marlborough District Council [2014] NZEnvC 55 and upheld in the High Court New Zealand Aviation Museum Trust v 
Marlborough District Council [2014] NZHC 3350 at [55]. 
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48. Refining NZ receives noise and odour complaints from locations as far as 6km away. 

With the PC150 site being located only 3.5km away from the Refinery, there is potential 

for effects on future residents.  

49. Given the possibility of adverse effects to arise on occasion has been identified, Refining 

NZ’s strong preference is to provide a mechanism to manage these effects before they 

arise. Therefore, it seeks provision for reverse sensitivity effects. One method Refining 

NZ has found useful is to include no complaints covenants on titles. Such covenants are 

useful to give notice to potential future residents that there may, at times, be a reduced 

level of amenity experienced.  

50. The evidence of Mr Masefield identifies a pathway for including no complaints covenants 

on the titles as well as recommending further amendments to the PC150 provisions to 

address reverse sensitivity. No complaints covenants together with robust planning 

provisions will achieve adequate provision for reverse sensitivity effects. Therefore, it is 

submitted that the relief proposed by Mr Masefield be adopted.  

 

 REFINING NZ 

By its solicitors ChanceryGreen, per: 

 

_____________________________ 

CH Simmons / EJ Ellis  

 

 


