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1. INTRODUCTION  

1.1 These legal submissions are on behalf of KiwiRail in relation to Private Plan 

Change 150 ("PC150") to the Whangārei District Plan.   

KiwiRail  

1.2 KiwiRail is a State-Owned Enterprise responsible for the national railway 

network.   

1.3 KiwiRail is a requiring authority responsible for railway designations throughout 

New Zealand, including the Marsden Point Line ("MPL") designation.  The MPL 

is expected to be a significant freight line of national and regional importance 

once opened, given its role to service Northport.  KiwiRail has funding to 

commence detailed design and land purchases, and intends for works to begin 

within 4-6 years, or sooner if operations at Northport expand earlier.  

1.4 KiwiRail's core concern is to protect the MPL and ensure its operating hours 

and capacity are not compromised by adjacent development.  KiwiRail also 

seeks to minimise the effects on communities of rail noise and vibration.  This 

is consistent with KiwiRail's approach to plan changes nation-wide including 

its current appeals on Whangārei district-wide Urban and Services plan 

changes.  Ms Mitchell and Ms Butler will address these substantive matters. 

1.5 It is also essential that any decision made on PC150 does not conflict with 

KiwiRail's Environment Court appeal on the Urban and Services plan changes.  

This is the jurisdictional issue raised by the Commissioners in their minute 

dated 11 August 2021.  Mr Pilkinton will briefly address this matter first.   

2. THE JURISDICTIONAL ISSUE 

2.1 The Commissioners' have queried whether there is jurisdiction through PC150 

to amend the rules in the District Plan's Noise and Vibration ("NAV") Chapter.   

2.2 As set out in Appendix 7 to the original application, PC150 proposes 

consequential amendments to the "Sound Insulation Requirements" at Rule 

NAV.6.5 of the NAV Chapter.  This updates the Precinct and Noise Zones to 

which sound insulation requirements apply.  

2.3 The issue is that the sound insulation requirements at NAV.6.5 are subject to 

the Environment Court appeals by KiwiRail and Waka Kotahi on the Urban and 

Services plan changes.  As counsel for Whangārei District Council highlighted 
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yesterday, mediations of these appeals are ongoing and confidentiality 

attaches to that process.  But because these appeals remain unresolved, the 

sound insulation requirements at NAV.6.5 cannot be treated as operative 

under s86F (1) RMA and they remain proposed plan rules.   

2.4 PC150 is a private plan change.  Private plan changes can only make 

amendments to operative provisions – they cannot amend proposed plan 

provisions.1  This means the Commissioners do not have jurisdiction to make 

the amendments sought by PC150 to the sound insulation requirements in 

NAV.6.5.2     

2.5 KiwiRail is sympathetic to the overlapping processing of the Urban and 

Services plan changes and PC150 which has led to this jurisdictional issue.  

Fundamentally however, it cannot accept the Commissioners have jurisdiction 

to make the amendments sought by PC150 the sound insulation requirements 

in NAV.6.5.   

2.6 That is because, to accept the Commissioners have that jurisdiction, is to also 

accept the sound insulation requirements in NAV.6.5 are operative.  This, in 

turn, would mean KiwiRail would have to accept the Environment Court has no 

jurisdiction to subsequently amend these rules via KiwiRail's appeal on the 

Urban and Services plan changes.  The implications of this for KiwiRail (and 

potentially other parties to the Urban and Services plan change appeals) would 

be significant and extend district-wide (ie well beyond the land now subject to 

PC150).   

2.7 It is also not for the Commissioners to resolve any issues (should they be 

raised) with the scope of KiwiRail's appeals on the Urban and Services plan 

changes.  Only the Environment Court can determine any issues as to the 

scope of, and jurisdiction flowing from, these appeals.3  Any such issues are 

not for the Commissioners.   

2.8 Rather, the Commissioners are limited here to determining PC150.  This can 

only be on the basis that KiwiRail's appeals on the Urban and Services plan 

changes mean there is no jurisdiction to amend the sound insulation 

requirements in NAV.6.5 in the manner proposed.   

 

1  RMA, sch 2, part 2, cl 21; definition of "district plan" under s43AA.   
2  PC150 also seeks amendments to NAV.6.1 Noise Arising from Activities within 

Environments.  KiwiRail's appeal on the Urban and Services plan changes does not 

relate to these rules. 
3  See Knowles v Queenstown Lakes District Council [2019] NZHC 3227 at [62] – [65]. 
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2.9 Fortunately, there is a simple solution to the jurisdictional issue.  That is, the 

amendments proposed by PC150 the sound insulation requirements in 

NAV.6.5 can be included within the Precinct provisions: 

(a) The District Plan provides that "Precincts enable local differences to 

be recognised by providing detailed place-based provisions which 

can vary the outcomes sought by the zone or District-wide provisions, 

and can be more restrictive or more enabling".4  

(b) This means specific provisions included within the Precinct will 

"trump" any corresponding district-wide provisions, including those in 

NAV.6.5 following the resolution of KiwiRail (and Waka Kotahi's) 

appeals.   

2.10 Specifically, KiwiRail submits that the below be added as a section at the end 

of the proposed Marsden City Precinct. This essentially replicates the 

proposed amendments sought by the Applicant to the relevant 6.5 NAV 

provisions. 

X. Acoustic Insulation Requirements 

1. Any noise sensitive activity established within the Marsden 

City Precinct Noise Zones 2A and 3 shall be designed and 

constructed to ensure the following internal design noise levels: 

Bedrooms and 

sleeping areas within 

dwellings or units 

2200-0700 hours 

Other habitable 

spaces within 

dwellings or units 

0700-2200 

Teaching spaces, places 

of religious assembly, 

health and veterinary 

service buildings  

0700-2200 hours 

35 dB LAeq 45 dB LAeq 35 dB LAeq 

2. For design purposes, the following external Leq noise levels 

shall be used for Marsden City Precinct Noise Zones 2A and 3.  

These noise levels shall be assumed to be incident on the 

façade.  

Environment 

Design noise level (dB Leq) - incident 

63 125 250 500 1k 2k 4k dBA 

Hz Hz Hz Hz Hz Hz Hz  

Bedrooms 

and sleeping 

areas 

67 64 61 58 55 52 49 60 

Other 

Habitable 

Rooms 

72 69 66 63 60 57 54 65 

 

4  HPW.3.3 Precincts. 
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3. RAIL NOISE AND VIBRATION  

3.1 Turning to the substantive amendments sought by KiwiRail to PC150, 

KiwiRail's core concern is to ensure: 

(a) the future, nationally-significant operations of the MPL are not 

constrained by reverse sensitivity effects; and  

(b) negative health and amenity effects to neighbouring communities 

from noise and vibration generated by the rail corridor are avoided. 

Noise and the rail corridor 

3.2 As acknowledged by Mr Styles, exposure to unreasonable levels of noise and 

vibration can give rise to annoyance and adverse health effects for people 

living near noisy sources.5  As Ms Butler will outline, this reflects the consistent 

experience of KiwiRail that rail noise and vibration can contribute to adverse 

health effects and these effects should be appropriately managed where 

possible.6  These effects have been documented by bodies such as the World 

Health Organisation and are underpinned by robust scientific research.7   

3.3 KiwiRail takes seriously its duties under the RMA to use the best practicable 

option to ensure noise and vibration effects are not unreasonable,8 and to 

avoid, remedy or mitigate adverse effects on the environment.9  The MPL 

designation conditions require KiwiRail to provide noise mitigation for all 

existing dwellings adjacent to the MPL corridor that were authorised or in 

existence prior to the date of notification of the Notice of Requirement (being 

March 2009).10   

3.4 However, the Environment Court has confirmed the RMA does not require total 

internalisation of effects, although effort must be taken to ensure adverse 

effects beyond boundaries are not unreasonable.11   Where there are ongoing 

effects which cannot be internalised, the Court has considered controls on 

surrounding land and activities are appropriate, particularly when the effect-

 

5  Styles Group Noise Report at 2.4. 
6  Summary Evidence of Pam Butler at para 9.  
7  World Health Organisation, Guidelines for Community Noise, 1999; World Health 

Organisation, Burden of Disease from Environmental Noise, 2011.  
8  RMA, section 16.  
9  RMA, section 17.  
10  MPL Designation at Conditions 13-14.  
11  Waikato Environmental Protection Society Inc v Waikato Regional Council [2008] 

NZRMA 431 (EnvC) at [184] – [186]  following Winstone Aggregates v Matamata-Piako 

District Council (2005) 11 ELRNZ 48 (EnvC) and Wilson v Selwyn District Council EnvC 

Christchurch C23/04, 16 March 2004.   
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emitting activity is "of some considerable economic or social significance, 

locally, regionally or nationally."12   

3.5 The rail corridor is explicitly recognised as a regionally significant activity in 

Appendix 3 of the Northland Regional Policy Statement ("NRPS").  The MPL 

and its future operations, servicing a substantially expanded NorthPort, are 

nationally significant.  It cannot be protected from potential reverse sensitivity 

effects unless there are also appropriate land use controls in place requiring 

new sensitive activities near the rail corridor to mitigate against the effects of 

rail noise and vibration.  Internal sound and vibration can be controlled through 

building location, design and systems (like acoustic insulation and mechanical 

ventilation), which protect future occupants from the adverse effects 

associated with railway sound and vibration.   

3.6 Adverse noise and vibration effects which cannot be internalised and are not 

appropriately managed by planning controls can generate reverse sensitivity 

effects.  Reverse sensitivity is a well-established adverse effect for the 

purposes of the RMA.  It refers to the susceptibility of lawfully established and 

lawfully-operating effects-generating activities to objections (made 

notwithstanding the lawfulness of the effects-generating activity) arising from 

new sensitive activities located nearby.  Such complaints can place significant 

constraints on the operation and future development of established activities, 

like rail.  The NRPS recognises reverse sensitivity as a regional resource 

management issue and supports measures that protect existing and planned 

regionally significant infrastructure from the adverse effects of new subdivision, 

use and development and enable its continued operation.13 

PC150 noise provisions 

3.7 KiwiRail strongly supports the dedicated measures within PC150 to manage 

the effects of rail noise on the proposed residential development.  Ms Butler 

outlines these further in her evidence.   

3.8 It is critical that the provisions addressing noise and acoustic insulation remain 

within the PC150 provisions and are not left to the district-wide appeals on the 

Urban and Services plan changes, as has been suggested as one option 

available to you in the Applicant's opening legal submissions.14  This approach 

is not appropriate, on the basis that: 

 

12  Ngatarawa Development Trust v Hastings District Council EnvC Wellington W17/08, 14 

April 2008 at [24].   
13  NRPS at Objective 3.6 
14  Section 5.3(c). 
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(a) The Proposal is sufficiently unique from its surrounding context to 

warrant these specific provisions.  PC150 proposes a significantly 

higher density of noise sensitive activities than the predominantly 

rural or industrial zoned land along the rest of the MPL designation.  

This unique nature has been reflected in PC150 which proposes a 

cohesive approach to managing the interface between the rail 

corridor and these uses.  

(b) KiwiRail's appeals on the Urban and Services plan changes are 

ongoing, and are unlikely to be fully resolved until at least early 2022.  

Should PC150 be confirmed ahead of the Urban and Services 

appeals, the Precinct will be confirmed for a period of time with no 

noise insulation controls, during which resource consents for 

sensitive activities could be sought under the Precinct rules.  This 

would go against the recommendations by the acoustic experts for 

the Applicant and Council who both acknowledge that the interface 

of the new sensitive developments and the rail corridor should be 

appropriately managed. 

Further amendments sought by KiwiRail 

3.9 KiwiRail also supports further amendments to strengthen these provisions.  Ms 

Butler sets out these amendments in full in her evidence, but in summary these 

are proposed to: 

(a) Ensure night-time noise effects on residential activities within the 

northern extent of Sub-Precinct D are managed by extending the 

acoustic insulation requirements of Zone 2A. 

(b) Incorporate mechanical ventilation requirements which require 

sufficient heating and cooling into the insulation provisions for Zones 

2A and 3.  

3.10 KiwiRail does not agree with Mr Styles' approach to leave the ventilation 

requirements to KiwiRail's district-wide appeals.  For the reasons explained 

above, KiwiRail considers it essential to incorporate a cohesive set of noise 

rules within the Marsden City Precinct itself, including as to ventilation 

requirements.  Ms Butler has provided standard ventilation provisions used by 

KiwiRail in plan changes around New Zealand as an appendix to her summary 

evidence. In the absence of the Applicant or Mr Styles proposing specific 

ventilation provisions for PC150, the provisions provided by Ms Butler are 

appropriate to be incorporated in the Precinct provisions and would adequately 

address KiwiRail's concerns.  
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Vibration 

3.11 KiwiRail acknowledges that the vibration provisions it sought in its submission 

on PC150 have not been supported by Mr Styles or Mr Ibbotson.  As addressed 

by Ms Butler, KiwiRail maintains that from its experience across the rail 

network, vibration effects from high-frequency freight corridors like the MPL 

are significant and should be managed.  However, we acknowledge that 

KiwiRail has not provided separate expert evidence in respect of these effects 

for PC150, and that vibration controls are less established in New Zealand 

district plans than those for noise. 

3.12 With this in mind, KiwiRail accepts it would be appropriate for vibration controls 

to be left to the district-wide appeals, where expert evidence has been provided 

in respect of vibration.  This is also considered appropriate given PC150 

applies a non-complying activity status to sensitive activities within 70m of the 

rail corridor, which limits the ability for sensitive activities within the area that 

will be subject to vibration effects.   

3.13 As the Applicant has not included any vibration provisions within the Precinct, 

any district-wide vibration provisions would apply to the PC150 land, should 

these be adopted through the Urban and Services plan changes. 

4. THE IMPORTANCE OF BUILDING SETBACKS  

4.1 KiwiRail's submission also sought the inclusion of a 3m setback from the MPL 

designation boundary.15  As explained above, the nature of the rail corridor 

activities means there is potential for significant health, safety and amenity 

issues if the interface between the corridor and surrounding buildings and 

activities are not appropriately managed.  Setbacks ensure sufficient space for 

everyday activities to occur safely on neighbouring properties (like vegetation 

clearance, painting or cleaning), while minimising the potential for interruption 

of rail operations.   

4.2 The Section 42A report has recommended a 2.5m setback be provided for 

within the planning maps along the railway corridor boundary within PC150 

zones.16  While this reflects a reduction in the setback sought by KiwiRail in its 

original submission, it aligns with the setback mapping applied to existing 

Business Zones within the District, as confirmed in KiwiRail's district wide 

 

15  KiwiRail Submission at 8.  
16  Section 42A Report, para 125. 
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appeals on setbacks.  KiwiRail therefore supports the setback as provided for 

by the Section 42A report.   

5. CONCLUSION  

5.1 Overall, KiwiRail supports the adoption of PC150, but this support is subject to 

the amendments set out above and addressed further by Ms Butler being 

adopted by the Commissioners.  In our submission, the relief sought by 

KiwiRail will enable future development within the Precinct to proceed as 

intended, whilst also appropriately ensuring the ongoing safe and efficient use 

and operation of the railway corridor. In this way, the RMA's sustainable 

management purpose will be achieved, 

DATED:  28 October 2021  

 

S H Pilkinton / T F Mitchell 

Counsel for KiwiRail Holdings Limited  

 


