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UNDER the Resource Management Act 1991 ("RMA") 

IN THE MATTER of a request to Whangārei District Council for 
Private Plan Change 150: Marsden City by 
Marsden City Limited Partnership under 
clause 21 of Schedule 1 of the RMA 

 

LEGAL SUBMISSIONS FOR APPLICANT  
20 OCTOBER 2021 

 

1. Introduction  

1.1 These submissions and the evidence to be presented are in support of the 

application by Marsden City Limited Partnership (“Applicant”) for Plan Change 150 

(“PC150”) to the Whangārei District Plan (“WDP”).  

1.2 The Applicant’s constituent partners are major landholders in the Marsden Primary 

Centre area, being 127 hectares of land generally bounded by Port Marsden 

Highway - State Highway 15, One Tree Point Road and a future (designated) railway 

line (“PC150 Land”). The Applicant is seeking to establish a viable and sustainable 

town centre in the Ruakaka / Marsden Point area and to that end PC150 as notified 

proposed to rezone the PC150 Land from Marsden Primary Centre Environment 

(“MPC Environment”) to a mix of Special Purpose Marsden Town Centre Zone, 

Mixed Use Zone, Medium Density Residential Zone, Low Density Residential Zone, 

General Residential Zone and Commercial Zone. 

1.3 The relief now sought by the Applicant differs from that notified. The changes are 

explained in the evidence of the Applicant’s planner, Mr Badham, but the key 

amendments are as follows:  

(a) Council’s section 42A RMA hearing report (“42A Report”) concluded that 

PC150 should be upheld subject to specified modifications to the provisions. 

Those modifications were addressed in the evidence in chief for the Applicant 

and in some cases are incorporated into the relief now sought.  

(b) This matter was initially set down for hearing in August but was adjourned as 

a consequence of Covid-19 Level 4 and 3 lockdowns. In the interim, the 

Environment Court issued a consent order resolving matters raised in the 

Kāinga Ora appeal on the Urban and Services Plan Changes. The Applicant’s 

planner, in consultation with Council’s staff and consultants, has revisited the 



2 
 

AD-115762-3-298-V3 
 

PC150 provisions to strip out aspects that are now addressed in the balance 

of the WDP. That has reduced the length of the PC150 text significantly. 

(c) The Low-Density Residential Zone (“LDR”) on the eastern part of the PC150 

land (adjacent to SH15) was the subject of submissions in opposition with 

respect to noise effects from the road. The Applicant proposed a bund to 

mitigate those effects, but this did not satisfy submitters. Accordingly, the 

Applicant proposes to alter the zoning framework to replace the Low-Density 

Residential zoning with a combination of General Residential Zone and 

Commercial Zone as shown in Figure 1 below. The amended zoning 

comprises changes made in response to relief sought in submissions along 

with consequential amendments (replacing some of the Low-Density 

Residential zone with General Residential Zone).  

  

Figure 1 – Marsden City Notified Zoning Plan (left) compared to revised Zoning Plan (Right). 

1.4 As a consequence, the zoning now proposed in PC150 comprises:  

(a) Approximately 8.41ha of a Special Purpose Marsden Town Centre Zone in 

the north-western portion of the PC150 Land. 

(b) Approximately 12ha of Mixed Use Zone sleeving the Marsden Town Centre 

Zone to the south and east, as well as along part of the PC150 boundaries 

with One Tree Point Road.  

(c) Approximately 3.02ha of Medium Density Residential Zone adjacent to the 

Marsden City Town Centre and Mixed Use Zones. 
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(d) Approximately 60.28ha of General Residential Zone through the balance of 

the PC150 Land.  

(e) Approximately 26.61ha of Commercial Zone.  

1.5 The 42A Report addressed the relevant statutory framework in detail and it is not 

proposed to repeat that material in these submissions, although observations will be 

made on matters that are germane to your decision. 

1.6 Evidence will be presented in support of PC150 by: 

(a) David Badham (who will initially summarise PC150 with reference to visual 

material). 

(b) Glen Bellingham, civil engineering. 

(c) Matt Riley, urban design. 

(d) Tim Heath, retail planning and economics. 

(e) Harry Ormiston, traffic (including supplementary / rebuttal). 

(f) Peter Ibbotson, noise (including supplementary / rebuttal). 

(g) David Badham, planning assessment (including supplementary / rebuttal).  

2. Background  

2.1 The operative provisions applying to the Marsden Primary Centre have facilitated 

some development over the past decade, but Mr Badham’s evidence explains that 

the provisions are complex and do not easily enable the Applicant’s preferred form of 

development. In essence, the current MPC Environment envisages: 

(a) An unnecessarily large town centre;  

(b) An extensive area of industrial land that would not relate well in urban design 

terms to that town centre; and  

(c) An extent of residential land that is smaller than would be ideal and would not 

facilitate and reinforce development of the intended town centre.  
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2.2 PC150 addresses these issues by enabling a compact, viable and sustainable town 

centre, supported by sufficient land for housing and commercial use and associated 

infrastructure. This includes: 

(a) The deletion of the Marsden Primary Centre Chapter from the WDP and 

replacement of the MPC Environment with the mix of zones listed above 

combined with a Marsden City Precinct which applies bespoke provisions to 

the land. The replacement zones are those used in the Urban and Services 

Plan Changes (including amendments on appeal). 

(b) A shift away from the current provision for industry on the PC150 Land and its 

replacement with commercial and residential activities that are more 

compatible with a town centre. There are extensive areas of undeveloped 

industrial zoned land in Marsden/Ruakaka and the rezoning does not 

substantively reduce employment opportunities in the area, but does increase 

the opportunity for people who work in those industrial areas to live and shop 

in Marsden. 

(c) Consequential changes to other chapters within the WDP. 

2.3 Mr Badham will summarise the key components of PC150 and the planning rationale 

for it for you on completion of these submissions.  

3. Legal Framework – RMA Provisions  

Part 2 RMA 

3.1 Section 5(1) RMA provides that the purpose of the Act is to promote the sustainable 

management of natural and physical resources. PC150 enables more efficient urban 

development of a site that: 

(a) Is already subject to an urban zoning and has been identified by Council in a 

series of statutory and non-statutory documents as being a suitable location 

for a significant commercial centre; and  

(b) Is strategically located in the centre of the Marsden/Ruakaka area, on the 

arterial road network, and adjacent to the proposed rail line 

In a manner that: 
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(c) Takes advantage of its strategic location on the transport network and will 

contribute over time to the creation of a coherent urban form in the 

Marsden/Ruakaka area, which currently comprises a number of separate 

developments without a central focus. 

(d) Will facilitate and encourage the co-location of retail, commercial and 

residential activities, thus promoting transport efficiency.  

(e) Will provide high quality amenity (as a consequence of the proposed 

provisions). 

3.2 PC150 does not raise any concerns in terms of sections 6, 7 or 8 RMA. 

Section 32 RMA  

3.3 A detailed section 32 RMA analysis was provided with the application for PC150 and 

Mr Badham’s evidence establishes the appropriateness of the amended provisions 

for which approval is now sought, in accordance with section 32AA RMA. 

Sections 74 and 75 RMA  

3.4 Sections 74 and 75 RMA govern the contents of district plans and plan changes. 

Section 75(3) provides that a district plan must “give effect to” any national policy 

statement, national coastal policy statement and regional policy statement. This is, “a 

strong directive, creating a firm obligation on the part of these subject to it” and, 

“intended to constrain decision-makers.”1 

3.5 The relevant national and regional planning documents have been addressed in the 

application and evidence. It is not proposed to discuss those documents other than 

the National Policy Statement - Urban Development 2020 (“NPS-UD 2020”), which 

contains objectives and policies regarding the manner in which “urban environments” 

should be developed, along with obligations on councils regarding the provision of 

sufficient residential and commercial capacity to accommodate future growth, based 

on an appropriate evidence base. 

  

 
1 EDS v The NZ King Salmon Co Limited [2014] NZSC 38, [2014] 1 NZLR 593; at [77] and [91].  
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4. National Policy Statement - Urban Development 2020 

4.1 The following submissions address the current NPS-UD 2020 provisions and 

caselaw. It is noted, however, that on 19 October 2021 the Government released the 

Resource Management (Enabling Housing Supply and Other Matters) Amendment 

Bill which, if enacted in its current form, will alter both the NPS-UD 2020 and the 

urban planning context more broadly.  

Comments on Eden-Epsom Decision  

4.2 The relevance of the NPS-UD 2020 to a private plan change has recently been 

considered by the Environment Court in Eden-Epsom Residential Protection Society 

Incorporated v Auckland Council2 (“Eden-Epsom Decision”):  

(a) The Court concluded3 in the Eden-Epsom Decision (emphasis added): 

“[29] The Court holds that it is not required to and will not be giving 
effect in this case to Objectives and Policies in the NPS-UDP that are 
not requiring ‘planning decisions’ at this time. 

 
[30] We acknowledge the promulgation and operative status of the 
NPS overall but cannot prejudge, let alone pre-empt, Schedule 1 
processes yet to be undertaken by the Council on implementation of 
it.” 

(b) In reaching those findings, the Eden-Epsom Decision (emphasis added) 

noted that the definition of “planning decision” in the NPS-UD 2020 means a 

decision on “a district plan or proposed district plan” (para [9]) and referred to 

the definitions of those terms in the RMA but ultimately concluded in para [18] 

that, “some provisions of the national instrument may be considered in a 

‘planning decision’ on the merits of a requested plan change including on 

appeal to the Environment Court”. 

(c) Identified the NPS-UD 2020 provisions that explicitly refer to “planning 

decisions” and appeared to proceed on the basis that provisions which do not 

use that term need not be given effect on private plan changes.  

4.3 The Eden-Epsom Decision might be read as suggesting that provisions of the NPS-

UD 2020 are subject to different tests when considering private as opposed to public 

plan changes. It is submitted that: 

 
2 Eden-Epsom Residential Protection Society Incorporated v Auckland Council Environment Court Decision 
[2021] NZEnvC 082.   
3 Ibid para [29].  
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(a) The NPS-UD 2020 is a document to which “a district plan must give effect”4. 

Thus the WDP provisions, as amended by PC150, must give effect to the 

NPS-UD 2020 if they are to comply with the RMA. 

(b) The RMA requires the NPS-UD 2020 to be given effect in district plans, 

regardless of the procedural route through which a provision is introduced or 

altered. To do otherwise would lead to inconsistent planning approaches 

depending on the identity of the proponent of a plan change.  

(c) The Marsden/Ruakaka area is an “urban environment” in terms of the NPS-

UD 2020.  

(d) Introducing provisions for Marsden City through PC150 that are consistent 

with the NPS-UD 2020 (which the Applicant’s witnesses consider to be the 

case) would neither prejudge nor pre-empt any separate Schedule 1 RMA 

process that Council chooses to undertake in the future. 

(e) Accordingly, if the Eden-Epsom Decision is interpreted to mean that WDP 

provisions regarding the PC150 Land introduced by private plan changes do 

not need to give effect to provisions of the NPS-UD 2020, then it is contrary to 

the scheme of the RMA and in particular section 75(3)(a). 

4.4 In any event, the words “not required to” in paragraph 29 of the Eden-Epsom 

Decision implies that you at least have a discretion to give effect to objectives and 

policies that do not refer to “planning decisions”. In that context, it is appropriate that 

you exercise any such discretion to give effect to the NPS-UD 2020.  

Relevant NPS-UD 2020 Provisions  

4.5 Relevant provisions of the NPS-UD 2020 are addressed in Mr Badham’s evidence. 

The following additional comments are made with regard to objectives and policies of 

importance.  

4.6 Part 2.1 – Objectives   

(a) Objective 1: This is a generally worded objective seeking well-functioning 

urban environments that, in effect, provide for sustainable management. 

Comment: This is the overall outcome that PC150 is seeking for the subject 

 
4 Section 75(3)(a) RMA.  
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site. [Nb: This provision does not refer to “planning decisions” so in terms of 

the Eden-Epsom Decision you would not be required to give effect to it.] 

(b) Objective 2: “Planning decisions improve housing affordability by supporting 

competitive land and development markets.”  Comment: PC150 gives effect 

to this objective by providing a better mix in Marsden/Ruakaka of urban zoned 

land for commercial, residential and other activities, thus reducing upward 

pressure on prices. The most recent changes to the proposed zoning do not 

reduce the total additional residential provision on the land. [Nb: This 

provision refers to “planning decisions” and the Eden-Epsom Decision implies 

that you must give effect to it.]  

(c) Objective 3: “Regional policy statements and district plans enable more 

people to live in, and more businesses and community services to be located 

in, areas of an urban environment in which one or more of the following apply: 

a) the area is in or near a centre zone or other area with many employment 

opportunities; b) the area is well serviced by existing or planned public 

transport; c) there is high demand for housing and or for business land in the 

area, relative to other areas within the urban environment.” Comment: PC150 

better enables and facilitates the establishment of a retail centre, supported 

by a mix of commercial and residential activities, on a site that is strategically 

located on the transport network. It will help meet the anticipated demand for 

residential and business land in the region and locally. [Nb: This provision 

does not refer to “planning decisions” so in terms of the Eden-Epsom 

Decision you would not be required to give effect to it.] 

(d) Objective 4: “New Zealand’s urban environments, including their amenity 

values, develop and change over time in response to the diverse and 

changing needs of people, communities, and future generations.” Comment: 

PC150 enables a mix of activities in and around the centre, subject to 

provisions that require high quality amenity. [Nb: This provision does not refer 

to “planning decisions” so in terms of the Eden-Epsom Decision you would 

not be required to give effect to it.] 

(e) Objective 6: “Local authority decisions on urban development that affect 

urban environments are: a) integrated with infrastructure planning and funding 

decisions; and b) strategic over the medium term and long term; and c) 
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responsive, particularly in relation to proposals that would supply significant 

development capacity.”  Comment:  

(i) With regard to a), the ability to service the PC150 Land is addressed 

in Mr Bellingham’s evidence. Development is proposed to be subject 

to the WDP provisions (newly introduced through the Urban and 

Services Plan Changes) regarding wastewater treatment and disposal 

at Marsden/Ruakaka. The PC150 Land is located on key transport 

infrastructure. 

(ii) With regard to b), the PC150 Land has already been identified as 

suitable location for a centre, is located centrally within the 

Marsden/Ruakaka area, and is adjacent to key transportation links. 

The urbanisation of this land is strategically desirable in both the 

medium and long terms. 

(iii) With regard to c), PC150 will provide significant development capacity 

for a range of activities, and the Council should be responsive to it 

(i.e.: be prepared to give it effect). 

[Nb: This provision does not refer to “planning decisions” although it does use 

very similar language. The Eden-Epsom Decision implies it need not be given 

effect to.]  

4.7 Part 2.2 – Policies 

(a) Policy 1: This is a generally worded policy, related to Objective 1, requiring 

planning decisions to contribute to well-functioning urban environments. 

Comment: Again, this is the overall outcome promoted by PC150. [Nb: The 

provision does refer to “planning decisions” so in terms of the Eden-Epsom 

Decision you would be required to give effect to it.] 

(b) Policy 8: “Local authority decisions affecting urban environments are 

responsive to plan changes that would add significantly to development 

capacity and contribute to well-functioning urban environments, even if the 

development capacity is: a) unanticipated by RMA planning documents; or b) 

out of sequence with planned land release.” Comment: Policy 8 gives you 

higher order policy support for a decision that approves PC150 on its merits, 

with particular reference to the manner in which the plan change, by providing 
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an improved mix of zones and through the provisions relating to amenity, will 

contribute to a better functioning urban environment. [Nb: This provision, 

which is of particular relevance to private plan changes, does not refer to 

“planning decisions” although it does use very similar language. The 

implication of the Eden-Epsom Decision is that you need not give effect to it.]  

5. Whangārei District Plan - Urban and Services Plan Changes  

5.1 Marsden Primary Centre was excluded from the rezoning elements of the Urban and 

Services Plan Changes initiated by Council in May 2019 and the provisions sought in 

PC150 therefore could not be included within that plan change package.  

5.2 Accordingly, PC150 was drafted to incorporate provisions relating to the matters 

covered in the Urban and Services Plan Changes but in the knowledge that 

resolution of those plan changes might render the site specific provisions 

unnecessary. Mr Badham’s evidence in chief noted that, as relevant appeals on the 

Urban and Services Plan Changes are resolved, provisions can be deleted from the 

Marsden City Precinct to avoid unnecessary duplication and overlap. That is what 

has occurred in terms of the (now settled) Kāinga Ora appeal on the Urban and 

Services Plan Changes.  

5.3 The Commissioners have requested an update from Council regarding the resolution 

of Environment Court appeals relating to the Urban and Services Plan Changes, and 

advice as to the extent to which those plan changes are now formally operative or 

operative in effect. The Applicant makes the following brief observations regarding 

the relationship between PC150 and those plan changes. 

(a) PC150 as notified incorporated a number of site-specific provisions 

addressing matters that have now been resolved on a district-wide basis 

through the Urban and Services Plan Changes. The intention of those site-

specific provisions was to ensure that appropriate provisions could be put in 

place for the PC150 Land, regardless of when or whether the Urban and 

Services Plan Changes were ultimately resolved. 

(b) It is preferable to apply consistent provisions across a district unless there is a 

sound basis for adopting different provisions for specific sites. Thus: 

(i) If the characteristics of the PC150 Land do not differ from those of 

urban areas generally, the most efficient and effective method to 
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adopt would be to rely on the district-wide provisions for the PC150 

Land that are formally operative or operative in effect. 

(ii) If the characteristics of the PC150 Land are such that a stricter (or 

more lenient) planning framework is appropriate on that land in 

comparison with the balance of the district, then such provisions can 

be introduced through the Precinct.  

(c) In circumstances where issues remain outstanding under the Urban and 

Services Plan Changes (e.g.: with respect to noise and vibration controls in 

addition to the site-specific matters that are accepted by the Applicant), two 

approaches are available to you:  

(i) You could rely upon the planning outcome that will ultimately arise 

from those negotiations or any subsequent hearing and omit 

corresponding controls from the PC150 provisions - That is the most 

appropriate and efficient approach where there is no rationale for 

treating the PC150 Land differently from other land in the area.  

(ii) You could incorporate site-specific provisions through PC150 - That 

approach is appropriate if you consider that there is a rationale for 

treating this land differently. If not, it will result either in unnecessary 

duplication in the WDP or will incur the costs inherent in Council 

subsequently notifying a plan change to rationalise the provisions.  

6. Key Issues raised in 42A Report and Evidence  

Wastewater Infrastructure 

6.1 The provisions regarding wastewater infrastructure recently introduced through the 

Urban and Services Plan Changes require any new development to obtain resource 

consent, with regard being had to wastewater infrastructure capacity. It is submitted 

that these are equally applicable to the PC150 Land and the balance of the 

Marsden/Ruakaka area: 

(a) The PC150 Land has been identified for urban development for over a 

decade and the Council has known throughout that time period that it would 

need to provide additional wastewater infrastructure capacity to cater for that 

and other development. That is one of the matters that informed the new 

WDP provisions.  
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(b) The Urban and Services Plan Changes have resulted in urban zonings being 

applied to a number of additional sites in the vicinity. There is no rationale for 

concluding that development on the PC150 Land should be subject to stricter 

requirements in terms of wastewater than any other site in the vicinity. 

6.2 Heather Osborne’s evidence for the Council (as submitter) identifies four options for 

provisions addressing wastewater infrastructure:  

(a) Option 1 is the relief sought in the Council submission.  

(b) Option 2 is the revised provisions in the Three Waters Management Chapter 

of the WDP, adopted through the Urban and Services Plan Changes.  

Adopting this option would impose similar controls on the PC150 Land as 

apply throughout the balance of the Marsden/Ruakaka area. [Nb: This is the 

Applicant’s preferred option.] 

(c) Option 3 is an amended version of that WDP rule, imposing additional 

obligations on development of the PC150 Land. 

(d) Option 4 is a separate provision in the new Marsden City Precinct, again 

imposing additional obligations on development of the PC150 Land. [Nb: This 

is Ms Osborne’s preferred option.]  

6.3 The implication of the relief sought by Council (as submitter) is either that PC150 

Land has unique circumstances that warrant treating it particularly stringently or that 

the Council officers consider that the resolution of the Urban and Services Plan 

Changes was insufficiently strict. It is submitted that there is no rational basis for 

imposing additional constraints on the PC150 Land in comparison with the measures 

that the Council has only recently accepted are appropriate for the balance of the 

district: 

(a) There are no characteristics of the PC150 Land that will alter the quality or 

components of the wastewater that will be produced from development on it 

in comparison with other parts of Marsden/Ruakaka.  

(b) There are no characteristics of the PC150 Land that make it more difficult to 

reticulate wastewater from that land to the treatment plant, in comparison with 

other parts of Marsden/Ruakaka. 
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(c) The quantity of wastewater that will be produced from development on the 

PC150 Land will be a function of the zoning and development decisions made 

by developers. The implications of that wastewater quantity for the capacity 

and the network will be assessed under the newly approved WDP provisions, 

as is the case for all other development in Marsden/Ruakaka. No further 

constraint or control is required. 

In the circumstances, the Applicant says that Option 2 (reliance on the WDP 

provisions) is the most appropriate.  

6.4 Ms Osborne’s Options 3 and 4: 

(a) Option 3 incorporates additions to the matters of discretion for the PC150 

Land in comparison with the district-wide provisions, including references to: 

“treatment and disposal”; “potential treatment and disposal capacity 

constraints”; consideration of the provision of wastewater collection, treatment 

and disposal “within the context of subject land and the wider catchment”; and 

“anticipated land uses (including future land uses)”.  

(b) Option 3 incorporates additional information requirements for the PC150 Land 

as follows (additions underlined): “Confirmation from Council that sufficient 

capacity exists within public reticulated three waters networks, including all 

parts of the relevant system, to service the proposed development, 

particularly noting the potential wastewater treatment and disposal 

constraints.”  

(c) Option 4 incorporates similar but not identical provisions into the new 

Marsden City Precinct provisions. It repeats the additional matter of discretion 

relating to anticipated land uses and the additional information requirements. 

(d) Option 4 excludes the Marsden City Precinct from the provision regarding 

public and limited notification that applies elsewhere in the district under the 

new WDP rule, and which enables restricted discretionary activities under the 

rule to be processed and assessed without notification. 

6.5 Comments on Options 3 and 4:  

(a) On their face, the additional words relating to matters of discretion in Options 

3 and 4 do not add much, although they appear to be intended to make 

consenting more difficult for the PC150 Land.  
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(b) The sub-paragraphs of Options 3 and 4 that refer to anticipated land uses 

have more significant indications, however. They imply that the Council could 

impose conditions that govern future land uses on a site within the Marsden 

City Precinct. Councils cannot lawfully impose conditions that constrain a 

landowner’s right to seek future resource consents pursuant to a district or 

regional plan, so such a provision would be ultra vires and should be omitted. 

(c) There is no legitimate basis for distinguishing between applications under the 

WDP rule generally (which do not need to be publicly or limited notified) and 

applications in relation to the Marsden City Precinct. 

(d) The evidence for Council (as submitter) takes no account of the, no doubt 

unintended, consequences of applying stricter provisions to the PC150 Land. 

Creating a distinction between the PC150 Land and the balance of the district 

invites a legal argument that the listing of additional matters for applications 

on the PC150 Land means that there is no requirement to consider those 

matters for applications outside that area. That is, the consequence of the 

additional wording may be an easing of the consenting path for proposals on 

all other properties because the additional matters specified for the PC150 

Land will be disregarded.  

Adequacy of Open Space  

6.6 Council (as submitter) has proposed provisions regarding the appropriate minimum 

quantity of open space and seeking incorporation into PC150 of a plan showing the 

locations in which that open space will be provided.  

6.7 The Council evidence will be discussed by the Applicant’s witnesses. In brief: 

(a) PC150 as notified incorporated a plan showing indicative locations of open 

space but this was withdrawn following advice from Council officers that they 

did not support such an approach. 

(b) The wording proposed by Council is not clear and the plan attached to the 

Council witnesses’ evidence is overly complex and ambiguous. If any such 

provisions are to be included in the WDP, they will need to: 

(i) Be clear and unambiguous in meaning; and  
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(ii) Retain flexibility for the landowners by specifying that any identified 

open space locations (and extent) are indicative only.  

That will avoid the provisions becoming unnecessarily constraining on the 

form of future development. Unnecessarily rigid provisions may lead to 

suboptimal outcomes in practice. 

6.8 Mr Badham’s supplementary evidence discusses the open space provisions that are 

now proposed by the Applicant, in an effort to resolve concerns raised by the Council 

(as submitter). [Nb: Mr Badham has discussed and agreed these provisions with the 

Council’s reporting planner and district plan manager.]  

Distributional Effects and Trade Competition  

6.9 Pursuant to section 74(3) RMA, “in preparing or changing any district plan, a 

territorial authority must not have regard to trade competition or the effects of trade 

competition.” It is accepted law, however, that regard can be had to effects on the 

amenity of the public caused by any significant reductions in the viability or vitality of 

commercial centres that arise from trade competition. Such adverse effects on 

commercial centres can arise as a consequence of the redistribution of trade from 

one centre to another and are termed “distributional” or “consequential” effects.  

6.10 The point at which such effects become relevant and worthy of consideration was 

determined by the Supreme Court in Discount Brands Limited v Westfield (New 

Zealand) Limited.5 In summary, “social or economic effects must be ‘significant’ 

before they can properly be regarded as beyond the effects ordinarily associated with 

trade competition on trade competitors.”6    

6.11 The Attachment records key findings in the chain of High Court, Court of Appeal and 

Supreme Court decisions that resulted in the Discount Brands Supreme Court 

decision. The decisions collectively clarified the law on this point. They related to a 

proposal by Discount Brands Limited to establish the “Fox Outlet Centre” in 

Northcote, North Shore. While the decisions related to a resource consent 

application, the same wording is used in sections 104 and 74(3) RMA and the case 

law has been applied with respect to plan changes as well as resource consents. The 

decisions establish that, unless trade competition produces social and economic 

 
5 Discount Brands Limited v Westfield (New Zealand) Limited [2005] 2 NZLR 597 (SC) also reported as Westfield 
(NZ) Ltd v North Shore CC [2005] NZSC 17; [2005] NZRMA 337 (SC). 
6 Blanchard J at paragraph 120 of the Discount Brands Decision. 
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effects that are significant and are beyond the effects ordinarily associated with trade 

competition, those effects are to be disregarded. 

6.12 The Applicant makes the following observations regarding this matter:  

(a) PC150 alters the urban zoning of the land but the WDP has provided for the 

“Marsden Primary Centre” in this location for over a decade. Accordingly, the 

decision to identify this land for a significant centre has already been made 

and PC150 does not substantively change the position. 

(b) Through the Council hearings on the Urban and Services Plan Changes the 

Applicant’s consultants recorded their view that the Council’s strategic 

planning documents established a hierarchy of centres in Marsden/Ruakaka 

with the Marsden Primary Centre being the largest centre. Council officers 

considered that while the documents anticipated the centre, they were 

ambiguous as to whether it should have priority over or parity with the 

Ruakaka Shops in the hierarchy. Subsequently, the appeal which sought to 

clarify the relative status of the Marsden Primary Centre and the Ruakaka 

Shops in the WDP was withdrawn as was the corresponding wording in 

PC150. 

(c) As a consequence, PC150 does not now seek any wording that addresses 

the centres hierarchy. Town Centre Properties Limited has advised by 

memorandum dated 9 August 2021 that it, “supports the planning officer’s 

recommendation that there be no change made to UFD-P10 and the 

subsequent acceptance of that in the applicant’s planning evidence”. 

6.13 The Applicant understands that this is no longer a matter of contention between any 

of the parties. The relative size and quality of the Marsden Primary Centre and 

Ruakaka Shops in the future will be determined through competition but there is no 

suggestion in any evidence that this will produce adverse distributional effects. 

Strategic Planning and Transportation Issues raised by Waka Kotahi  

6.14 Waka Kotahi has lodged a very broad submission in opposition, which is primarily 

concerned with strategic planning issues. Hannah Thompson’s evidence for Waka 

Kotahi concludes, “it is my opinion that there are a number of issues … that need to 

be addressed before PC150 can be adopted as notified, primarily those related to 

integrated land use as elaborated on in section 4 of this statement.” This section of 
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the submissions will concentrate on the strategic planning issues relating to transport 

discussed in Mr Thompson’s section 4. Section 5 of Ms Thompson’s evidence 

discusses noise sensitive activities, a topic that is addressed in the following section 

of the submissions. 

6.15 It is submitted that Waka Kotahi’s position on PC150:  

(a) Fails to recognise that PC150 will increase the transport self-sufficiency and 

efficiency of Marsden/Ruakaka and will generate economic and social 

benefits by enabling the co-location of employment, retail, commercial and 

residential activities in a central location within this developing urban 

environment; and 

(b) Endeavours to transfer responsibility for providing key transportation 

infrastructure in the broader area onto private landowners rather than the 

responsible authorities, being Waka Kotahi and Council. 

6.16 Ms Thompson states the following in her paragraphs 4.8 – 4.14:  

“4.8) The plan change seeks to increase the amount of residential development 
compared to the operative provisions in the District Plan and the strategic 
outcomes of the Ruakaka Structure Plan (2008) the Whangarei District 
Growth Strategy: Sustainable Futures 30-50 (2010) and the Draft Whangarei 
District Growth Strategy (2020).” 

Comment: The WDP and the two operative non-statutory documents are all over a 

decade old. The revised Growth Strategy was adopted by Council on 23 September 

2021 and recognises Marsden Primary Centre as a future development opportunity. 

The rationale for the change to the zoning of the PC150 Land is addressed in the 

evidence of Mr Badham and the issue is whether the proposed zoning is the most 

appropriate in terms of current circumstances, not those that existed a decade ago. 

“4.9)  The outcome of the development has the potential to establish a community 
of over 2,000 dwellings and over 8,000 residents. Based on the information 
provided the centre will have limited services, education facilities, and 
employment opportunities within walking distance or accessible by public 
transport.” 

Comment:  

(a) The PC150 Land is only part of the extensive urban zoned areas in the 

Marsden/Ruakaka area, being a locality that the Council has long determined 
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should be urbanised, hence the provision made in the Growth Strategies 

referred to in Ms Thompson’s para 4.8.  

(b) The Applicant appreciates that Marsden/Ruakaka area lacks many of the 

constituents of a fully functioning urban environment and has a relatively low 

amenity. PC150 will enable co-location of retail, commercial and residential 

activities and contains provisions to ensure a high quality amenity.  

(c) PC150 will enable the development of activities that provide services and 

employment opportunities. There are extensive existing and potential future 

employment opportunities available in the industrial zoned land in the wider 

area. PC150 will enable the establishment of retail, commercial and other 

activities that serve that industrial zoned land, along with residential areas in 

which industrial employees may live. 

(d) The provision of educational facilities is a matter for the Ministry of Education. 

There are many sites within the PC150 Land and beyond it that would be 

suitable for schools, when there is sufficient demand in the catchment to 

warrant such development. 

“4.10)  There is no dedicated public transport provision to existing neighbouring 
centres of either Ruakaka, Marsden Point, Waipu or Whangarei where major 
educational facilities, services and employment exist. Therefore, the future 
community of Marsden Primary Centre is likely to rely heavily on private 
motor vehicle use as the only means of travel outside the centre.” 

Comment: The provision of public transport is a matter for the responsible authorities 

(Council and Waka Kotahi), not the Applicant. In any event. development of the 

Marsden Primary Centre will reduce the need for residents of and workers at 

Marsden/Ruakaka to travel outside the centre because they will be able to access 

services close to where they live and work. Furthermore, the PC150 land is located 

centrally within the developing Marsden /Ruakaka urban area, where it can assist the 

development of efficient public transport (whereas a peripheral location would make 

that more difficult). 

“4.11)  The information provided outlines walking connectivity within Marsden 
Primary Centre. However, there is no information on connectivity to external 
communities and other areas. Due to the flat topography and relatively close 
proximity of Ruakaka, Waipu and Marsden Point, there is opportunity to 
provide cycle connections between these communities. Walking and cycling 
connections to neighbouring communities and centres will provide more 
transport choice, mitigate impacts on the network, reduce greenhouse gas 
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emissions from transport activities and have positive health and well-being 
effects.” 

Comment: The applicant agrees, but cannot provide improved connectivity beyond 

the PC150 Land. That is the obligation of Council and Waka Kotahi. Again, the 

central location of the PC150 land will assist in this regard.  

“4.12) The broader environment includes Northport and large areas of industrial 
zoned land. As Northport continues to grow its import and export functions it 
is likely to generate [an] increased number of freight movements on road and 
rail. The surrounding industrial land, as it is developed, will also generate 
freight movements. This will impact on the road network surrounding and 
within Marsden Primary Centre, in turn impacting on the amenity of the area, 
but also potentially creating conflict between the residential activities, external 
walking and cycle movements and the safe and efficient movement of freight.” 

Comment:  

(e) As Northport and the surrounding industrial areas grow, increased areas of 

land will need to be allocated to supporting residential, retail and commercial 

functions. PC150 helps to address that requirement. 

(f) The potential for adverse effects on residential amenity arising from increased 

arterial road traffic is addressed through the provisions of PC150 relating to 

the interface between residential areas and the arterial roads and rail.  

(g) The potential for conflict between freight movements and residential activities 

is addressed by the physical separation of the residential areas from the 

arterial roads (i.e.: residential properties will be accessed from roads within 

the PC150 Land, not directly from the arterial roads). 

“4.13)   Departure from the District Plan also draws into question the role and 
function that Marsden Primary Centre will have within the hierarchy of centres 
in Whangarei District but particularly Ruakaka, Marsden Point and Waipu. 
The hierarchical relationship will impact the form, scale and type of activities 
that can occur in a centre as well [as] the provision [of] services, amenities 
[and] facilities. These will influence development outcomes and therefore 
place new demands on the transport network.” 

Comment:  

(h) The role of the Marsden Primary Centre within the hierarchy of centres is 

discussed in the evidence of Mr Heath and Mr Badham.  
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(i) The PC150 Land has long been identified as the location for a major centre. 

PC150 improves the provisions relating to that centre and provides for the co-

location alongside it of complementary residential and commercial activities.  

(j) It is unclear whether Waka Kotahi is opposing PC150 because it has a 

particular view on what the centres hierarchy should be. It is Council, and not 

Waka Kotahi, that has the role under RMA of determining that hierarchy. 

Waka Kotahi’s role is to provide a transportation network that serves the 

Council’s preferred hierarchy.  

“4.14)  For development of this scale it is the preference of Waka Kotahi that a form 
of spatial or precinct planning is undertaken before decisions on regulatory 
zoning are considered. Spatial or precinct planning at an early stage can 
include an Integrated Transport Assessment (ITA) to inform and understand 
the impacts of a development on the transport network along with the 
effectiveness of any mitigation measures.”  

Comment: The PC150 Land has been the subject of a series of strategic planning 

exercises, and it has been zoned for urban purposes for many years. Extensive 

analysis of traffic and transportation issues has been provided with the application 

and is addressed in the evidence of Mr Ormiston. No further planning processes are 

needed before a decision can be made on the appropriate zoning of the land. 

6.17 Paragraph 8.2 of Graham Norman’s evidence for Waka Kotahi suggests that PC150 

be amended to incorporate a requirement to consider effects on the State Highway 

1/15 intersection. The Applicant opposes that suggestion:  

(a) The SH1/SH15 intersection is a major piece of road infrastructure, used by 

much of the traffic coming to or leaving the wider Marsden/Ruakaka area, 

including the increasing industrial traffic referred to in Ms Thompson’s 

evidence. If it requires alteration or improvement, that obligation cannot be 

sheeted home to the PC150 Land.  

(b) The need to see infrastructural issues in context is a matter that the 

Environment Court addressed in Landco Mt Wellington Limited v Auckland 

City Council7 where it was asked to consider the potential adverse effects on 

the roading network created by the additional traffic generated by residential 

development at the former Mt Wellington Quarry (now “Stonefields”). The 

Court noted at paragraphs 9 to 12 and at paragraph 18 (emphasis added): 

 
7 Et Ct decision A35/2007.   
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“9) That Auckland City has major and seemingly ever increasing traffic 
problems comes as news to no one. Proposed solutions seem to 
come and go, being discarded as inadequate, unworkable or 
unaffordable, while the volume of cars and trucks on the roading 
network continues to grow. 

10) We need to begin this part of our decision by stating three clear 
premises. First, this appeal is not the opportunity to solve the traffic 
problems of Auckland City or even just the Tamaki Edge. The 
proposal stands or falls on its own merits, and its proponents are not 
required to resolve infrastructure problems outside its boundaries 
although they may be required to contribute, by way of financial 
contributions, to the cost of doing so. 

11) Secondly, Auckland’s population growth seems inexorable, and 
will occur over the projected timeframe, whether or not this proposal 
goes ahead.  We understand those who say that we should not 
approve this proposal until the wider traffic infrastructure, already 
under pressure, has been upgraded sufficiently to absorb its projected 
output. In an ideal world that might be a viable course of action, but 
the world is not ideal. If 6,000 people cannot be housed in Stonefields, 
the simple consequence will be that they will go elsewhere, almost 
certainly further away from the hubs of employment, education and 
recreation the City provides. They will have to travel further and for 
longer, placing even greater demands on the roading network and 
other transport infrastructure. That factor is no doubt one of those 
which led to the Stonefields site being identified as priority 1 for 
residential growth. 

12) Thirdly, the evidence from the traffic engineers is that, as 
embodied in the Auckland Regional Land Transport Strategy 2005, it 
is accepted as no longer possible to continue to provide road space to 
vehicles, sufficient for congestion free movement. The corollary is that 
the region needs to introduce measures that reduce demand for 
travel, particularly by private vehicles. To that end, they regard 
congestion as, partly, an educative and motivating process to 
encourage non-car travel.” … 

“18) We are certainly not sanguine about the traffic situation, but then 
nobody is. The best that can be said about it is that the expert 
evidence is that the traffic effects within and immediately surrounding 
Stonefields can be managed effectively. It is for the Council and the 
other roading and transport organisations to manage the wider 
network, and public transport, to cope with the present loads and 
future growth, wherever in the region that might occur.” 

(c) The principles expressed in that decision are directly applicable to the current 

case: 

(i) It is for Council and Waka Kotahi to address any existing or future 

shortfalls in the State Highway network. Proponents of development 

proposals may be required to contribute (fairly and proportionately) to 



22 
 

AD-115762-3-298-V3 
 

the cost of improvements, but they cannot be required to solve 

broader problems. 

(ii) By providing an opportunity for retail, commercial and residential 

activities to establish on the PC150 Land, the plan change will reduce 

the likelihood that residents of and workers at Marsden/Ruakaka will 

need to commute or otherwise travel to or from Whangārei (i.e.: 

PC150 will in time help to “reduce demand” for those routes).  

Vibration and Noise - KiwiRail  

6.18 Peter Ibbotson’s evidence addresses the relief sought by KiwiRail regarding 

additional controls on noise and vibration, in response to alleged reverse sensitivity 

and/or health and safety effects. He and Mr Badham will discuss the provisions that 

the Applicant is prepared to accept.  

6.19 With reference to the additional relief sought in the KiwiRail submission, there is no 

evidence to establish that noise and vibration propagate differently in the immediate 

vicinity of the PC150 Land than elsewhere. So long as the WDP provisions do not 

exclude the PC150 Land from the application of the district wide noise and vibration 

rules, you can rely on the outcomes of the KiwiRail and Waka Kotahi appeals on the 

Urban and Services Plan Changes. 

Noise – Waka Kotahi 

6.20 Waka Kotahi expressed concern about the interface between SH15 and the Low-

Density Residential Zone on the eastern part of the PC150 land. The newly proposed 

changes to the zoning (discussed above) respond to and address that concern. The 

continuation of the Commercial Zoning along the full length of the SH15 frontage 

ensures that robust activities will be developed in that location in place of the (more 

sensitive) residential activity that was initially proposed. Those commercial activities 

will form a buffer to the General Residential Zone that is proposed to be applied to 

the balance of the notified Low-Density Residential zone.  

6.21 The Waka Kotahi and Northport submissions provide scope for this change to the 

zoning: 

(a) Item 15, Appendix 1 of the Waka Kotahi submission seeks deletion of the Low 

Density zone and its replacement with industrial or another zone that is less 

susceptible to noise.  
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(b) Northport Limited seeks removal of “residential uses in the vicinity of SH15”.  

(c) That relief is given effect directly by the extension of the Commercial Zoning 

along the SH15 frontage. 

(d) With that zoning in place, there is an appropriate noise buffer (effected by 

distance and intervening activities) between SH15 and the balance of the 

notified Low-Density Residential Zoning. The rationale for applying a lower 

density residential zoning to that land no longer applies. The default 

residential zoning in the PC150 area (General Residential) can therefore 

appropriately be applied as a change that is consequential upon the 

application of the Commercial Zoning alongside SH15.  

(e) For completeness, there also are a range of submissions that support 

residential zoning for Marsden City.8  

Reverse Sensitivity   

6.22 Extensive evidence has been provided by Refining NZ, alleging that adverse reverse 

sensitivity effects will arise in relation to the Marsden Oil Refinery.  

6.23 “Reverse sensitivity” is described in Auckland Regional Council v Auckland City 

Council9 as being, “the effects of the existence of sensitive activities on other 

activities in the vicinity, particularly by leading to restraints in the carrying on of those 

other activities.” The Environment Court has, however, recognised that an incoming 

activity can be expected to accept impacts on amenity that arise from the existing 

activity. For example, in Blueskin Bay Forest Heights Ltd v Dunedin City Council10 

the Court noted with reference to a rural residential subdivision that, “We accept the 

possibility that the secondary effect of reverse sensitivity may arise. But we think that 

there does need to be a measure of robust realism about this. Those who might 

come to this area to live have to expect some rural noise, and just have to accept 

that as a fact of life, or not come at all.” The subdivision was granted consent. 

6.24 The Refining NZ evidence records that: 

(a) The alleged reverse sensitivity issue is related (at least primarily) to odour 

emissions from the refinery. 

 
8 See for example submissions 2 (Lin), 3 (Wilson), 5 and 6 (Parker) and 10 (Gill).  
9 (1997) 3 ELRNZ 54 (Nev) at 56 
10 [2010] NZ EnvC 177 (paragraphs [34] and [35]). 
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(b) The refinery activities are subject to resource consent conditions to the effect 

that no offensive odours shall be present beyond the boundary of that site. 

(c) There are extensive areas of residential activity closer to the refinery than the 

PC150 Land. 

(d) Complaints have been received from those residential areas regarding odour, 

some of which the refinery appears to accept relate to its activities.  

6.25 The refinery’s evidence indicates that there are only a small number of complaints. 

Table 1 in Richard Chilton’s evidence identifies a total of 27 complaints since 2015 (a 

period of 6½ years), of which he appears to consider at least five to have been 

unrelated to the refinery. That is an average of just over four complaints per year.  

6.26 It is submitted that: 

(a) The PC150 Land is, at the closest, approximately 4 km away from the 

refinery. If the refinery complies with its conditions of consent, offensive 

odours from the refinery would not be received at the PC150 Land and it is 

inconceivable that a reverse sensitivity issue would arise. 

(b) If the refinery is generating complaints as a response to odour emissions that 

contravene the conditions of consent (i.e.: are not lawful) then that is an issue 

related to the lawfulness of the refinery’s operations, not reverse sensitivity.  

(c) The fact that a complaint is received does not equate to a reverse sensitivity 

effect having occurred. It is only if complaints adversely affect the ongoing 

operation of an activity that a reverse sensibly effect could arise. 

(d) Nor is responding to complaints a constraint on an industrial activity. The 

activity can continue unchanged, provided the operator can satisfy the 

Council that any complaint is unjustified 

(e) There is no evidence before you that the refinery’s operations have been 

curtailed as a consequence of complaints or the presence of residential 

activities. That is, reverse sensitivity effects have not arisen to date. There is 

no realistic prospect that enabling residential activities almost 4 km away will 

change that position.  
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6.27 Refining NZ has suggested that “no complaints” covenants be registered against the 

titles of the incoming activities. In that regard: 

(a) “No complaints” covenants entered into by agreement between parties are 

not necessarily contrary to public policy or unlawful.11  

(b) The mechanism has been included in the Auckland Unitary Plan, where 

inclusion of a covenant in an application alters planning status.12;13 It is 

submitted, however, that district plan provisions cannot impose an obligation 

on a landowner to enter into a private contract.  

(c) Leaving aside the legality of the Auckland Unitary Plan provisions, those 

covenants apply to sites in the immediate vicinity of the industrial activity of 

concern. There is no basis for concluding that such provisions could 

appropriately be applied to land approximately 4 km away from the activity.  

(d) Council should not countenance transferring responsibility for mitigating these 

adverse odour effects from the refinery onto remote private landowners. 

7. Conclusion  

7.1 The Marsden Primary Centre is subject to an existing urban zoning and has long 

been identified by Council as a suitable location for a significant commercial centre. It 

is strategically located in the centre of the Marsden/Ruakaka area, on the arterial 

road network, and adjacent to the proposed rail line. 

7.2 The existing provisions are, however, unnecessarily complex and not well aligned 

with the development intentions of the Applicant. PC150 will replace those provisions 

with zonings and a Precinct that: 

(a) More accurately reflect the development intentions of the Applicant;  

 
11 See South Pacific Tyres NZ Limited v Powerland (NZ) Limited [2009] NZRMA 58.  
12 See, e.g.: Part I201 – Britomart Precinct Standard I201.6.1 - Dwellings and Visitor Accommodation specifies 
that, “dwellings and visitor accommodation must be subject to a non-complaint covenant in favour of Ports of 
Auckland” the effect of which is to prevent the landowner from complaining, “as to effects generated by lawful 
operation of the port”. Such activities are a Permitted Activity if they comply with the standard and a Discretionary 
Activity if not. The provisions relate to apartment buildings located directly opposite the Auckland port. 
13 See, e.g.: Auckland Unitary Plan Part I214 – Wynyard Precinct, where dwellings on identified sites (adjacent to 
industrial activities such as the Tank Farm and Sanford Fisheries) are a Permitted or Restricted Discretionary 
Activity if a “no-complaint covenant” has been entered into but a Discretionary Activity if not, pursuant to Part 
I214.4.1 – Activity Table Wynyard Quarter, items (A1) and (A2).  
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(b) Enable an appropriately sized centre which will in time serve the broader 

Marsden/Ruakaka area, along with complementary residential and 

commercial activities;  

(c) Take advantage of the PC150 Land’s strategic location on the transport 

network and, by facilitating the co-location of retail, commercial and 

residential activities, promote transport efficiency; and 

(d) Will contribute over time to the creation of a connected and coherent urban 

form for the Marsden/Ruakaka area. 

7.3 The Applicant therefore asks that you uphold PC150 on the basis proposed by Mr 

Badham. 

 

Dated this 20th day of October 2021 

 

_________________________ 
Douglas Allan – Counsel for Marsden City Limited Partnership   
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ATTACHMENT   
DISCOUNT BRANDS CASES   

 
 

1. In Northcote Mainstreet Incorporated v Discount Brands Limited (High Court, CIV-

2003-404-5292, Auckland Registry, 5 February 2004; (2004) 10 ELRNZ 146, 

Randerson J) the Court traversed the principles as they relate to the consideration of 

trade and consequential effects under the RMA. The test, as described by the High 

Court on that occasion was as follows: 

“The RMA’s concern with the broader effects of proposals on the community is 

consistent with the widely stated purpose of the RMA in s5 with its reference to 
enabling “…people and communities to provide for their social, economic, and 
cultural wellbeing…”.  But, the Environment Court has made it clear that adverse 
social or economic effects must be significant before they could properly be regarded 
as going beyond the effects ordinarily associated with trade competition on trade 
competitors: see the discussion in Imrie Family Trust v Whangarei District Council 
(1994) NZRMA 453 at 462-463 (para 57) … 

The key point of distinction between the adverse effects of trade competition on trade 
competitors and adverse effects which may properly be considered under the RMA, is 
that trade competition effects focus specifically on the impacts on individual trade 
competitors. In contrast, where a proposal is likely to have more general effects on 
the wider community, then the RMA permits consideration of those effects. (para 60) 
…. 

In regard to shopping centres, I would not, with respect, subscribe to the view that the 
adverse effects of some other competing retail development must be such as to be 
ruinous before they could be considered. But they must, at the least, seriously 
threaten the viability of the centre as a whole with on-going consequential effects for 
the community served by that centre.”  

(para 62) (emphasis added) 

2. Randerson J’s decision was then appealed to the Court of Appeal. In Discount 

Brands Limited v Northcote Mainstreet Incorporated [2005] NZRMA 57; 10 ELRNZ 

204, the Court of Appeal described the test as follows (para 10): 

“As a general proposition, the adverse trade effects of a proposed retail development 
must be such as to seriously threaten the viability of existing retail centres, with 
ongoing consequential effects for the community served by those centres, before they 
can properly ground an objection to the grant of a resource consent. The 
consequential effects might take the form of an effect on public amenities or roading.  
Those might, for instance, be rendered redundant, or diminished in their community 
benefit, because the viability of an existing retail centre might be undermined.”  

3. The Court of Appeal’s decision as it related to the adequacy of information provided 

with the application was then overturned in the Supreme Court in the Discount 

Brands Decision. In relation to the appropriate test to be adopted with regard to the 

potential adverse effects of the proposal, Blanchard J stated: 



28 
 

AD-115762-3-298-V3 
 

“An important matter which the Council’s Regulatory and Hearings Committee 
needed to inform itself upon was the effect which the activity proposed by Discount 
Brands might have on the amenity values of the existing centres – on the natural or 
physical qualities and characteristics of those areas that contributed to people’s 
appreciation of their pleasantness, aesthetic coherence, and cultural and recreational 
attributes. The committee was required to disregard the effects of trade competition 
from the Discount Brands centre, since competition effects would have to be 
disregarded upon the substantive hearing of the resource consent application. But, as 
Randerson J said, significant economic and social effects did have to be taken into 
account.  Such effects on amenity values would be those which had a greater impact 
on people and their communities than would be caused simply by trade competition. 
To take a hypothetical example, suppose as a result of trade competition some 
retailers in an existing centre closed their shops and those premises were then 
devoted to retailing of a different character. That might lead to a different mix of 
customers coming to the centre.  Those who had been attracted by the shops which 
closed might choose not to continue to go to the centre. Patronage of the centre 
might drop, including patronage of facilities such as a library, which in turn might 
close. People who used to shop locally and use those facilities might find it necessary 
to travel to other centres, thereby increasing the pressure on the roading system. The 
character of the centre overall might change for the worse. At an extreme, if the 
centre became unattractive it might in whole or part cease to be viable.”  

(para 119) 

The Court of Appeal considered that only ‘major’ effects needed to be considered, 
since only then would the effect on the environment be more than minor, in terms of 
s94(2)(a).  But in equating major effects with those which were ‘ruinous’ the Court 
went too far. A better balance would seem to be achieved in the statement of the 
Environment Court, which Randerson J adopted, that social or economic effects must 
be ‘significant’ before they can properly be regarded as beyond the effects ordinarily 
associated with trade competition on trade competitors. It is of course necessary for a 
consent authority first to consider how trading patterns may be affected by a 
proposed activity in order that it can make an informed prediction about whether 
amenity values may consequentially be affected.” 

(para 120) (emphasis added) 


