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MAY IT PLEASE THE COMMISSIONERS 

1. I have been asked by Whangarei District Council to present legal submissions to the 

Panel with respect to three issues: 

(a) Scope of submissions (whether the submission is within scope of the plan 

changes); 

(b) Scope of evidence (whether the evidence is within the relief sought in the 

submission); and 

(c) Conflict of interest. 

2. I regret the one day late filing of these legal submissions, a consequence of the late 

filing of evidence. 

A. SCOPE OF SUBMISSIONS 

3. The Council has provided me with a list of matters where the reporting officers have 

identified potential scope issues with submissions, and I have reviewed those.  

4. I first discuss the case law dealing with scope, and then provide analysis of scope 

issues in the context of submissions on these plan changes by grouping scope 

matters into like categories.  

5. Submissions on a plan or plan change are made under clause 6 of the First Schedule: 

(1)  Once a proposed policy statement or plan is publicly notified under clause 5, 

the persons described in subclauses (2) to (4) may make a submission on it to 

the relevant local authority.  (emphasis added) 

Scope – plan changes 

6. The “Clearwater” test1 as to whether a submission and the relief it seeks is “on” a 

plan change is a two part test, summarised2 as whether the submission: 

(a) addresses the extent to which the plan change amends the existing status 

quo; and 

(b) would result in a planning instrument being amended without real 

opportunity for participation by those potentially affected. 

 
1 Clearwater Resort Ltd v Christchurch CC HC Christchurch AP34/02, 14 March 2003. 
2 Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290 at [54]-[55] 
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7. In the High Court decision Motor Machinists, Kos J described the application of the 

Clearwater test:  

“[80] For a submission to be on a plan change, therefore, it must address the 
proposed plan change itself. That is, to the alteration of the status quo 
brought about by that change. The first limb in Clearwater serves as a 
filter, based on direct connection between the submission and the degree 
of notified change proposed to the extant plan. It is the dominant 
consideration. It involves itself two aspects: the breadth of alteration to 
the status quo entailed in the proposed plan change, and whether the 
submission then addresses that alteration.  

[81] In other words, the submission must reasonably be said to fall within the 
ambit of the plan change. One way of analysing that is to ask whether the 
submission raises matters that should have been addressed in the s 32 
evaluation and report. If so, the submission is unlikely to fall within the 
ambit of the plan change. Another is to ask whether the management 
regime in a district plan for a particular resource (such as a particular lot) 
is altered by the plan change. If it is not then a submission seeking a new 
management regime for that resource is unlikely to be “on” the plan 
change. … 

[82] But that is subject then to the second limb of the Clearwater test: whether 
there is a real risk that persons directly or potentially directly affected by 
the additional changes proposed in the submission have been denied an 
effective response to those additional changes in the plan change 
process…. To override the reasonable interests of people and 
communities by a submissional side-wind would not be robust, 
sustainable management of natural resources…. “ 

Scope – full plan review 

8. In the High Court decision in Albany North Landowners3 with respect to the 

Auckland Unitary Plan, Whata J drew a distinction between the Clearwater test as it 

applies to a discrete plan change, and the assessment of scope on a full plan 

review. His Honour concluded that the appropriate test for the scope of a 

submission (and relief) on a full plan review is whether the outcome was “fairly and 

reasonably raised” in a submission (per the established Countdown test4): 

‘[121] A variation, as distinct from a full plan review, seeks to change an aspect 
only of a proposed plan…  

 
3 Albany North Landowners v Auckland Council [2017] NZHC 138 
4 Countdown Properties (Northlands) Ltd v Dunedin CC (1994) 1B ELRNZ 150 (HC). 
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[129] …the Auckland Unitary Plan planning process is far removed from the 
relatively discrete variations or plan changes under examination in 
Clearwater, Option 5 and Motor Machinists. The notified PAUP 
encompassed the entire Auckland region (except the Hauraki Gulf) and 
purported to set the frame for resource management of the region for the 
next 30 years. Presumptively, every aspect of the status quo in planning 
terms was addressed by the PAUP. Unlike the cases just mentioned, there 
was no express limit to the areal extent of the PAUP (in terms of the 
Auckland urban conurbation). The issues as framed by the s 32 report, 
particularly relating to urban growth, also signal the potential for great 
change to the urban landscape. The scope for a coherent submission 
being “on” the PAUP in the sense used by William Young J was therefore 
very wide. 

[130] Furthermore, I do not accept that a submission on the PAUP is likely to be 
out of scope if the relief raised in the submission was not specifically 
addressed in the original s 32 report. I respectfully doubt that Kós J 
contemplated that his comments about s 32 applied to preclude 
departure from the outcomes favoured by the s 32 report in the context 
of a full district plan review. Indeed, Kós J’s observations were clearly 
context specific, that is relating to a plan change and the extent to which 
a submission might extend the areal reach of a plan change in an 
unanticipated way. A s 32 evaluation in that context assumes greater 
significance, because it helps define the intended extent of the change 
from the status quo.  

[131] By contrast a s 32 report is, in the context of a full district plan review, 
simply a relevant consideration among many in weighing whether a 
submission is first “on” the PAUP and whether the proposed change 
requested in a submission is reasonably and fairly raised by the 
submission.” 

Scope – packages or suites of plan changes 

9. In light of the Albany decision, an important factor in determining scope of 

submissions is whether the submissions are made on a plan change of limited ‘areal 

extent’, a full plan review, or something in between.  

10. The Environment Court has recently in Tussock Rise5 considered the difference in 

scope between a plan change and a full plan review. Tussock Rise concerned the 

first of three large stages of rolling review of the QLDC plan.  

 
5 Tussock Rise Limited v Queenstown Lakes District Council [2019] NZEnvC 111 
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11. I submit that this package (or suite) of Urban, Services & Open Space plan changes 

being heard by the Panel is not a full review, but a significant phase of an ongoing 

rolling review. The Rural package of plan changes notified two years ago dealt 

comprehensively with rural zoning, minerals, landscapes and the coast. Those plan 

changes became operative in March 2019. The current package deals 

comprehensively with urban zoning, open space, and district wide servicing. 

However there are further plan changes still to come, including such district wide 

‘overlay’ topics as mana whenua, biodiversity, hazards, hazardous substances, and 

esplanades. 

12. In summary I submit that this package of plan changes should be considered as plan 

changes, not a full plan review, and that the appropriate tests in terms of scope of 

submissions are those set out in Clearwater and Motor Machinists. 

13. This is the basis on which I now approach the specific scope issues the Council have 

asked me to consider. I have done so by grouping the issues, some of which I submit 

raise scope issues in terms of the Clearwater first limb (whether a submission is “on” 

the plan changes at all), and others in terms of the Clearwater second limb (left field 

/ “submissional side-wind”).  

Group One: Not “on” the Plan Changes (recently operative plan changes) 

14. The first grouping is matters that are not related to the Urban, Services & Open 

Space plan changes, and were addressed in recently operative Rural plan changes 

package (rural zoning, minerals, landscapes, coastal).  

15. The Atlas Concrete Ltd (#129) submission seeks policy recognition of its Brynderwyn 

quarry in the Rural Production zone, which is not identified as a Quarrying Resource 

Area (“QRA”) on the Resource Area maps and at QRA Appendix 1. Ms Rosser’s 

evidence proposes alternative relief of a Council-initiated plan change to include the 

Atlas Brynderwyn quarry in QRA Appendix 1 and the Resource Area maps. 

16. The Minerals chapter of the Plan and the mapping of QRAs were recently addressed 

as part of the Rural plan change package and became operative in March 2019.  

17. QRA.2.1.5 states that “Proposals for extensions or changes to existing QRAs, or for 

new QRAs will require a plan change.”  The Urban, Services & Open Space plan 
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change package did not notify amendments to the newly operative Minerals 

chapter or mapping of QRAs. 

18. With regard to the tests set out in Motor Machinists I submit that a plan change to 

include the Atlas Brynderwyn quarry as a QRA (whether initiated by Council or by 

Atlas) is not within the ‘ambit’ of these plan changes and is accordingly not within 

scope. Atlas may however at any time bring forward a private plan change seeking 

to include the Atlas Brynderwyn quarry as a QRA. 

Group Two: Not “on” the Plan Changes (future plan changes) 

19. The second grouping is matters that are not related to the Urban, Services & Open 

Space plan changes, and are to be addressed in future plan changes.  

20. Northland Regional Council (#264) made a submission seeking various amendments, 

and the introduction of new provisions and maps, with respect to the identification 

and management of natural hazards. 

21. The Director-General of Conservation is a further submitter (#X333) in support of 

NRC’s submission. 

22. Northland District Health Board (#206) made a submission seeking removal of the 

Flood Susceptible Area (“FSA”) notation on Resource Area Map 66R from the 

Hospital site and a new flood assessment rule. 

23. Natural Hazards are dealt with in chapter 56 of the operative Plan. FSAs, referenced 

in that chapter, are mapped and act as an Overlay, as are coastal erosion hazard 

lines. 

24. The plan changes package only notified one objective and one policy in the SD 

chapter that seek to avoid zoning in hazard prone areas. The Council has not 

notified any plan change provisions with respect to chapter 56, FSAs, natural 

hazards or flooding. Those matters are to be addressed in a future Hazards plan 

change (PC90). 

25. With regard to the tests set out in Motor Machinists I submit that these submissions 

raise matters that should have been addressed in the s32 evaluation and seek a new 

management regime with respect to natural hazards and flooding that was not 
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notified, and are therefore not within the ‘ambit’ of these plan changes and are 

accordingly not within scope.  

Group Three: Procedural fairness 

26. The third grouping is matters where potential submitters or further submitters 

would not have been alert to these matters being raised out of “left field” / 

“submissional side-wind” and there is a risk that they have been denied an 

opportunity to respond. This is the second Clearwater limb. 

Mitchell (X349) 

27. Mr Mitchell owns Lots 1-5 DP517284 (“the lots”).  

(a) The plan changes notified the lots as Rural Production Zone.  

(b) REDG (submission 180) made a submission which sought, inter alia, that the 

lots be rezoned a combination of Light Industrial, Local Commercial, and 

Open Space.  

(c) Mr Mitchell made a further submission ostensibly supporting the REDG 

primary submission but seeking alternative zoning of the lots to Medium 

Density Residential. 

28. Clause 8(c) of the First Schedule to the RMA limits a further submission to “a matter 

in support of or in opposition to the relevant submission”. I submit that Mr 

Mitchell’s further submission goes beyond supporting or opposing the REDG 

submission, instead seeking an entirely new zoning. This request could have 

appropriately been made as a primary submission. As a further submission however, 

in terms of the second Clearwater limb I submit that it represents a “submissional 

side-wind”, denying potential submitters the opportunity to respond, and is out of 

scope. 

B. RELIEF SOUGHT IN EVIDENCE 

29. The Council has provided me with a list of matters where the reporting officers have 

identified that amendments proposed in evidence may be outside the relief sought 

in the submission, and I have reviewed those.  
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30. Evidence which recommends relief beyond that sought in the submission raises 

issues as to whether it was “fairly and reasonably raised” in the submission. If not, 

there is a risk of procedural unfairness to parties who might otherwise have made a 

further submission. 

Lisa Doran (#155) 

31. Ms Doran made a submission which appears to have been cut off part way through 

the text. The portion of the submission that was lodged refers to the notified HDR 

zoning for Western Hills Drive between Rust Avenue and Central Avenue, and seeks 

that commercial use be provided for “either within the HDR…” 

32. Ms Doran’s evidence sets out that she seeks changes to the HDR zone rules or 

rezoning of the specified area to MU. 

33. While this is a rolling review, the Urban plan change package comprehensively 

addresses urban zoning. and future plan changes in the rolling review will not 

provide another opportunity for that to be reconsidered. I submit that, while 

incomplete, there was sufficient detail in Ms Doran’s submission to alert potential 

further submitters to Ms Doran’s challenge to the appropriateness of notified HDR 

zoning in the identified spatial area, and her proposal that better provision be made 

for commercial activities in that area. I submit that an alternative zone more 

favourable to commercial activities was “fairly and reasonably raised” in the 

incomplete submission.  

Director-General of Conservation (#143) 

34. Mr Riddell’s evidence for the Department of Conservation recommends:  

(a) In EARTH-R1 1.c, amendments incorporating ‘three times the maximum 

radius of the canopy dripline’ when the submission sought ‘three times the 

radius of the dripline’ of a Kauri tree. 

(b) A new EARTH landuse Kauri dripline rule, when the submission only sought 

amendment to the notified subdivision rule. 

(c) A Strategic Direction policy on Kauri dieback which would apply to all zones, 

when the submission was stated as being on the Living and Open Space 

zones and EARTH. 
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35. With respect to the Kauri dripline rules, I note Mr Riddell’s reference to paragraph 4 

of the Director-General’s submission: 

“My submission seeks amendments to the specific provisions as set out in the 
Submission Table. I also seek additional, or amendments to the proposed, objective, 
policies and activity rules to ensure effective management of kauri dieback disease, 
especially for any works in the kauri hygiene zone.” 

36. I submit that this paragraph, together with the table amendments, “fairly and 

reasonably raised” the Director-General’s challenge to the adequacy of 

management of Kauri dieback, including by amendments additional to those 

specified in the table. 

37. With respect to the Strategic Direction Kauri dieback policy, the Director-General’s 

submission was stated as being on PC88I (Living zones), PC1156 (Open Space zones) 

and PC147 (EARTH). The submission table specifically requests new policies with 

respect to Kauri dieback in the EARTH, Living and Open Space and Conservation 

zones. Mr Riddell’s evidence proposes a new Strategic Direction policy that would 

apply to all zones. I submit that paragraph 4 of the Director-General’s submission 

did not “fairly and reasonably raise” the prospect of a new Strategic Direction policy 

applying to all zones, when the submission was stated as only seeking amendments 

to three of the plan changes.  

NZTA (#240) 

38. With respect to the Transport plan change, as notified rules TRA-R15 (restricted 

discretionary) and TRA-R16 (discretionary) required an Integrated Traffic 

Assessment (“ITA”) for activities resulting in certain increases in parking spaces and 

for subdivision. 

39. The NZTA submission sought specific amendments to TRA-R15 and that the ITA 

requirement in rule TRA-R16 be amended to include additional triggers based on 

GFA.  

40. Mr Elliott’s evidence recommends that the GFA amendment be “refined” to include 

triggers for GFA, person capacity and trip generation, and that these amendments 

apply to both TRA-R15 and TRA-R16. 
 

6 The submission refers to PC155 (Open Space), but as there is no PC155, I infer that the correct reference is PC115. 
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41. I submit that the amendments recommended by Mr Elliott represent a widening 

rather than a refinement of the amendments sought in the submission, both in 

terms of further additional triggers and in terms of application to both rules rather 

than only to TRA-R16. I submit that these amendments were not “fairly and 

reasonably raised” in the submission.  

42. With respect to the Signs and Lighting plan changes, Mr Muir’s evidence seeks 

“extra” controls with respect to: 

(a) Message sequencing.  

(b) The backdrop of the sign, including whether the sign breaks the skyline.  

(c) The placement of signs based on best practice. 

43. It is unclear whether the amendments recommended by Mr Muir were “fairly and 

reasonably” raised in the NZTA submission. If they were not, I submit that the 

recommended amendments would be out of scope. 

Kainga Ora (Housing NZ) (#268) 

44. Mr Masefield’s planning evidence recommends either deleting the EARTH chapter in 

its entirety, or in the alternative, deletion of rule criteria and matters of control 

relating to Sites of Significance to Maori (SSM) and archaeological sites from rule 

EARTH-R1.  

45. Neither of these outcomes was sought in Kainga Ora’s submission on EARTH, nor do 

they appear to flow from NRC’s submission on EARTH-R1 (#264.24) to which Kainga 

Ora is a further submitter (X382).  

46. I submit that the amendments recommended by Mr Masefield were not “fairly and 

reasonably” raised in the submissions and are out of scope. 

Marsden Maritime Holdings (#259)  

47. MMH in their submission sought the introduction of an appropriate mechanism that 

will allow commercial activities as a permitted activity in the Port Zone adjacent to 

Marsden Bay Drive.  Mr Keogh in his evidence for MMH proposes, in the alternative, 

rezoning a strip of land 80m either side of Marsden Bay Drive (mapped) to Light 

Industrial.  
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48. Rezoning was not raised in MMH’s submission. I submit that rezoning from Port 

Zone to Light Industrial would have broader consequences than simply providing for 

commercial activities as a permitted activity as sought in the submission, and that 

rezoning was not “fairly and reasonably raised” in the submission.  

Northland District Health Board (#206)  

49. NDHB sought in their submission amendments to noise controls with respect to 

noise emitted from the Hospital Zone (SPH) and received in the Living Zones. The 

submission also sought “consequential amendments to the plan changes and/or 

District Plan as necessary to ensure the outcomes proposed by these submissions 

can be properly integrated into the whole District Plan.” 

50. Mr Styles in his acoustic evidence has recommended amendments to NAV.6.1 to 

require noise received within the SPH from the Living Zones to be the same limit for 

noise received within the Living Zones. Mr McAlley in his planning evidence has also 

recommended these amendments, and pointed to the submission seeking 

consequential amendments as providing scope. 

51. I submit that the amendments recommended by Mr Styles and Mr McAlley 

represent a widening of the amendments to noise controls sought in the 

submission, as the submission related to noise emitted from the SPH whereas the 

amendment now proposed relates to noise received within the SPH (ie noise 

emitted from the Living Zones). I submit that:  

(a) the request for consequential amendments does not provide scope, as it 

sought amendments “to ensure the outcomes proposed by these 

submissions” but the amendments now proposed were not outcomes 

proposed by the submission; 

(b) the proposed amendments were not “fairly and reasonably raised” in the 

submission; and  

(c) there is a risk that potential submitters have not had an opportunity to 

make further submissions.  
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New Precincts 

52. NIWA (#077, X323), University of Auckland (#248, X337) and Southpark (#154) have 

in evidence recommended new Precincts which were not included in the relief 

sought in their submissions. 

53. The National Planning Standards state: “A precinct spatially identifies and manages 

an area where additional place-based provisions apply to modify or refine aspects of 

the policy approach or outcomes anticipated in the underlying zone(s).” 

54. A Precinct is therefore essentially a tool to organise planning provisions, rather than 

a specific type of planning provision. 

55. I submit that the appropriateness of applying a Precinct as a tool to customise the 

zoning and provisions is a planning issue rather than a question of legal scope, 

provided that all of the Precinct provisions are consistent with either the notified 

zoning and provisions, those sought in the submission, or something in between 

(often referred to as the “goalposts”). That is, it is the content of the Precinct 

provisions that is affected by scope, rather than the use of the Precinct tool itself. 

56. Both NIWA and the University own or occupy the land to which their submission 

relates. In each case evidence has recommended the use of a Precinct to refine the 

zoning and provisions relevant to their land as sought in the submissions. With 

respect to NIWA and the University, I submit that the use of a Precinct tool does not 

change the planning outcomes “fairly and reasonably raised” in the submissions. 

57. Southpark is a major landowner of land in Ruakaka zoned as Marsden Primary 

Centre, the zoning of which is not addressed by the plan changes. Southpark’s 

submission seeks, with respect to the nearby Ruakaka Shopping Centre, to: 

(a) Change the zoning for the Ruakaka Shops from notified Local Commercial to 

Neighbourhood Commercial Zone; 

(b) Decrease the extent of the zone to the existing footprint of the Ruakaka 

Shops to avoid the further development of this area; and 

(c) Consequentially delete reference to the Ruakaka Shops within the LC 

overview. 
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58. Mr Roberts in his evidence for Southpark recommends, in the alternative, applying a 

Precinct over the Local Commercial Zone to limit retail and food and beverage 

activities and to limit any additional grocery stores from establishing. Specifically, 

the precinct provisions proposed by Mr Roberts evidence include:  

(a) general retail, food and beverage, and general commercial as discretionary 

activities if they exceed their gross floor area as at 3 May 2007;  

(b) all grocery stores as discretionary activities; and 

(c) an information requirement that applications for resource consent provide 

an economic assessment of effects on the wider catchment.  

59. The submission sought rezoning to NC. I submit that the proposed precinct 

provisions seek to introduce new and more stringent provisions than the NC 

provisions, and an activity threshold tied to the 2007 footprint where the 

submission sought spatial limits as at the existing footprint. 

60. With respect to Southpark I submit that the use of a Precinct tool seeks to introduce 

provisions that are not in between the “goalposts” of the notified LC and the 

(spatially limited) NC sought in the submission, and that the evidence therefore 

recommends provisions that were not “fairly and reasonably” raised in the 

submission. 

C. CONFLICT OF INTEREST 

61. Ms Edwards has raised concerns with respect to the potential for conflict of interest 

arising for the Council’s consultant 42A report authors.  

62. I note that this is a package of separate plan changes notified and reported 

collectively, but in many instances dealing with discrete spatial locations, planning 

frameworks, and submitters. I am aware that the Council has carefully managed the 

allocation of work to consultants with conflict of interest in mind throughout the life 

cycle of the plan changes. 

63. Having reviewed the Council’s detailed tables sorted by plan change, 42A report 

author, and submitter, I submit that there is sufficient separation between the roles 

of Barker & Associates consultant planners - as consultant 42A report authors on 
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some plan changes, and as representatives of submitters on other plan changes – 

and that conflict of interest has not arisen. 

CONCLUSION  

64. Submitters will no doubt engage with these issues as they present their evidence to 

the Panel. Further legal submissions with respect to these issues may therefore be 

necessary as part of the Council’s right of reply. 

 

 

………………………………. 
Sarah Shaw 
Counsel for Whangarei District Council 
Date:  21st November 2019 


