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-1NOTICE OF APPEAL BY NORTHPOWER LIMITED
TO:

The Registrar
Environment Court
Auckland

NORTHPOWER LIMITED (“the Appellant”) at the address for service set out
previously below against part of the decision by Whangarei District Council (“the
Respondent”) on Plan Change 148 to the Whangarei District Plan (“the Plan
Change”).
1.

The Appellant has the right to appeal the Respondent’s decision on the
Plan Changes to the Environment Court under clause 14 of Schedule 1
to the Resource Management Act 1991 (“RMA”) because it made
submissions1 on the Plan Change in respect of the matters subject to this
appeal.

2.

The Appellant is not a trade competitor for the purposes of section 308D
of the RMA. In any event, the Appellant is directly affected by an effect of
the subject of the appeal that:
2.1

Adversely affects the environment; and

2.2

Does not relate to trade competition or the effects of trade
competition.

3.

Notice of the decision that is being appealed, being the decision on the
Plan Change (“the Decision”), was received by the Appellant on or about
3 June 2020.

4.

The Decision was made by the Respondent.

5.

The provisions and parts of the Decision that are being appealed are:
5.1

6.

1

Rule SUB-R2.

The reasons for the appeal are as follows:

Primary Submission No. 127 and Further Submission No. X381.

-26.1

Unless and until the aspects of the Plan Change referred to in 5.1
above are amended in accordance with the relief sought below,
the Plan Change will not:
(a)

Promote the sustainable management of resources;

(b)

Otherwise be consistent with Part 2 of the RMA;

(c)

Be appropriate in terms of section 32 of the RMA;

(d)

Represent an efficient use and development of natural and
physical resources;

(e)

Avoid, remedy or mitigate the adverse effects on the
environment; or

(f)

Be consistent with the balance of the Whangarei District
Plan.

In addition, and without limiting the generality of the above:
Plan Change 148
Subdivision Chapter – SUB-R2 Requirements for Reticulated Electricity
Supply
6.2

The Decision does not include any requirement for connections to
reticulated electrical supply at the boundary of allotments in the
Rural Village Industrial Zone (RVIZ) or the Rural Village Centre
Zone (RVCZ). There is also no requirement to connect to a
wireless, above ground or underground telecommunications
system in the RVIZ, RVCZ, Strategic Rural Industry Zone (SRIZ),
Heavy Industry Zone (HIZ) and Light Industry Zone (LIZ).

6.3

A lack of requirement for connections to reticulated electrical
supply2 and telecommunications system at the boundary of
allotments in these zones:

2

The lack of requirement for reticulated electrical supply only applies to the RVCZ and

RVIZ, as SUB-R2.6 currently includes the SRIZ, HIZ and LIZ.

-3(a)

Means that subdivisions could occur within these zones,
without

reticulated

electrical

supply

and

telecommunications system being confirmed at the time of
subdivision;
(b)

Means that electrical supply and telecommunications
system will be provided on an ad hoc basis at the time of
development of each allotment, potentially by separate
parties;

(c)

Means that the necessary easements for access and
maintenance of electricity and telecommunications assets
will be more difficult to obtain once subdivision has already
been completed;

(d)

Will create an inefficient system and administrative burden
for the Appellant as land in these zones is subdivided and
developed in the future; and

(e)

Will create a burden on subsequent owners of properties
as they undertake the process of arranging and securing
supply for their individual allotments.

6.4

The relief sought by the Appellant will:
(a)

In accordance with Objective SUB-O4 and Policy SUB-P5,
achieve the efficient and effective provision of services and
infrastructure by ensuring that new allotments in the RVIZ
and RVCZ are capable of being provided with adequate
electricity supply and new allotments in the RVIZ, RVCZ,
SRIZ, HIZ and LIZ are capable of providing adequate
telecommunications system at the time of subdivision;

(b)

Avoid creating an inefficient system of subdivision and
development in these zones; and

(c)

Avoid creating an administrative burden for the Appellant
and future landowners as land in these zones is subdivided
and developed in the future.

6.5

This aspect of the Decision:

-4(a)

Fails to adequately give effect to Objective SUB-O4 and
Policy SUB-P5 which seek to achieve efficient and
effective provision of services and infrastructure by
ensuring new allotments are capable of being provided
with adequate services and infrastructure; and

(b)

Is not the most efficient and effective way in which to
ensure

the

provision

of

electricity

supply

and

telecommunications systems in these zones at the time of
subdivision.
Subdivision Chapter – SUB-R2 Matters over which control is reserved
6.6

The Decision includes reference to matters of control for SUB-R2
being included in the How the Plan Works Chapter (HPW), but no
reference to what rule in the HPW chapter applies.

6.7

This aspect of the Decision fails to have regard to:
(a)

The confusion this could create for plan users in finding
and applying the correct matters of control for SUB-R2;
and

(b)

The implications this could have on the clear and
consistent application of the plan provisions.

6.8

The relief sought will clarify that the matters of control are in HPWR9 and ensure the clear and consistent application of the Plan
provisions.

7.

The Appellant seeks the following relief:
7.1

The SUB-R2 be amended to read as follows3:
SUB-R2

Any Subdivision
Activity Status: Controlled
Where:
1. …

SRIZ,
HIZ, LIZ,

3

6. a. Every allotment is provided
with a connection to a reticulated

Amendments highlighted in bold.

Activity Status when
compliance
not
achieved with SUBR2.2
and
the
subdivision enables
the
creation
of

-5RVIZ,
RVCZ

electrical supply system at the
boundary of the allotment; and;
b. A connection, or the ability to
connect to a wireless, above
ground
or
underground
telecommunications
system;
and

allotments for uses
that have a land use
consent: Restricted
Discretionary
Matters of discretion:
1. The effect of the
design and layout of

7. The electrical supply is
underground where new roads are
to be formed within the subdivision
or the existing electrical supply is
underground.

the allotments and
whether it enables

8…

2. The effects of
infrastructure and

9…
Matters over which control is
reserved:
1. Matters listed in the How the
Plan Works Chapter, HPW-R9

the efficient use of
land.

servicing.
3. Matters listed in the
How the Plan
Works Chapter, HPW
R9.
Activity Status when
compliance is not
achieved with any
rule
other
than
SUBR2.2:
Discretionary

7.2

Such other orders, relief or other consequential amendments as
are considered appropriate or necessary by the Court to address
the concerns set out in this appeal.

7.3
8.

Costs of and incidental to the appeal.

The Appellant attaches the following documents to this Notice of Appeal:
8.1

Copies of the Appellant’s original and further submissions
(Annexure A).

8.2

A copy of the relevant parts of the Decision (Annexure B).

8.3

A list of the parties to be served with a copy of this appeal
(Annexure C).
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Dated at Auckland this 14th day of July 2020
NORTHPOWER LIMITED by its
planner and duly authorised agent
Barker & Associates

____________________________
David Badham
ADDRESS FOR SERVICE: The offices of Barker & Associates Limited, Planners,
Unit 18A 16-24 Commerce Street, Whangarei 0110, PO Box 37, Whangarei 0140
Telephone: 0212031034. Attention: David Badham, davidb@barker.co.nz.

COPY TO:

Whangarei District Council
Submitters listed in Annexure C

-7Advice to recipients of copy of notice of appeal
How to become party to proceedings
If you wish to be a party to the appeal, you must:
(a)

within 15 working days after the period for lodging a notice of appeal ends,
lodge a notice of your wish to be a party to the proceedings (in form 33)
with the Environment Court and serve copies of your notice on the
relevant local authority and the appellant; and

(b)

within 20 working days after the period for lodging a notice of appeal ends,
serve copies of your notice on all other parties.

You may apply to the Environment Court under section 281 of the Resource
Management Act 1991 for a waiver of the above timing requirements (see form
38).
Your right to be a party to the proceedings in the Court may be limited by the
trade competition provisions in section 274(1) and Part 11A of the Resource
Management Act 1991.
Advice
If you have any questions about this notice, contact the Environment Court in
Auckland, Wellington, or Christchurch.

-8Annexure A - Copies of the Appellant’s original and further submissions

Further Submission
#381
Form 6 - Further submission on a change proposed
to the District Plan
Plan Change: Urban and Services
All correspondence to the District Plan Departm ent
Further Subm issions m ust be received by: Wednesday 28 August 2019
Full Nam e
Please print clearly

Postal address

Northpower Limited
Barker & Associates

PO BOX 37
Whangarei 0140
Telephone no

021 203 1034

Em ail

davidb@barker.co.nz

I am [tick box w hether you are]:
x

a person representing a relevant aspect of the public interest; or

x

a person w ho has an interest in the proposal that is greater than the interest the general public has; or


the local authority for the relevant area.
Please explain w hy you come w ithin the category indicated above:

As Network Utility provider and original submitter on the Plan changes, Northpower represents a relevant
aspect of the public interest and has an interest in the plan changes greater than the general public.
I support/oppose (delete not applicable) the submission of submitter
Name

Submission no

Clearly indicate which particular parts of the submission you support or oppose
Please refer to Attachement 1

1

The reasons for my support/opposition are (state in summary the nature of your further submission giving clear
reasons)
Please refer to Attachment 1

2

I seek that the whole/part of the submission be allowed/disallowed (delete not applicable)
Please refer to Attachment 1

I w ish to be heard in support of my further submission

x Yes




If others make a similar submission, I w ill consider presenting a joint case w ith
them at a hearing.

x Yes


 No

No

28/08/2019
Signature of submitter or authorised agent

Date

A signature is not required if you make your submission by electronic means

Note to person making further submission
A copy of your further submission must be served on the original submitter within 5 working days after it is served
on the local authority.
Please note that your submission (or part of your submission) may be struck out if the authority is satisfied that a t least 1
of the following applies to the submission (or part of the submission):
•
•
•
•
•

it is frivolous or vexatious:
it discloses no reasonable or relevant case:
it would be an abuse of the hearing process to allow the submission (or the part) to be taken further:
it contains offensive language:
it is supported only by material that purports to be independent expert evidence, but has been prepared by a
person who is not independent or who does not have sufficient specialised knowledge or skill to give expert
advice on the matter.

If you are making a submission to the Environmental Protection Authority, you should use form 16C.
Privacy Note
Clause 8 of Schedule 1 to the Resource Management Act 1991 (the Act) requires that further submissions on a proposed
Plan Change must be made in the prescribed form (Form 6 Resource Management (Forms, Fees, and Procedure)
Regulations 2003). Personal information including the name of the submitter and contact details must be supplied.
Besides our staff, we share this information with other submitters and the public in order to facilitate the Plan Change
process. Providing some information is optional. If you choose not to enter information required by the form, your further
submission may be considered invalid.
You have the right to ask for a copy of any personal information we hold about you, and to ask for it to be corrected if you
think it is wrong. If you’d like to ask for a copy of your information, or to have it corrected, please contact us at
mailroom@wdc.govt.nz, or 09 430 4200, or Whangarei District Council, Private Bag 9023, Whangarei 0148.
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…………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..
Details of Original Submitter who Northpower are making a Further Submission on
Original
Sub #
Submitter
Plan
Relief Sought as provided in the
& (Sub
Topic
Name
Change
Summary of Submission
point)
Trustpower

48
(1)

PC 148

Definition

Details of Further Submission
Support /
Oppose

New definition:
Oppose
Regionally Significant
“Regionally significant
infrastructure:
Is infrastructure of regional and/or
national significance and includes:
·Whangarei airport;
·The regional strategic transport
network as defined in the
Northland Regional Land Transport
Plan or state highways as defined
in the National State Highway
Classification System;
·The rail network;
·Commercial port areas including
the Whangarei Harbour and its
channels necessary for the
operation of ports and related
adjoining land and storage tanks
for bulk liquids;
·The national electricity grid, as
defined by the Electricity
Governance Rules 2003;
·Facilities for the generation and/or
transmission of electricity where it
is supplied to the national electricity

Reasons for Support or Opposition
Northpower supports the proposed notified
definition of Regionally Significant
Infrastructure, which refers to the Regional
Policy Statement definition. This will ensure
consistency between planning documents
which is important considering District Plans
‘must give effect to’ Regional Policy Statement.

Northpower seeks
the whole (or part)
of the submission
point to be:
Disallowed

…………………………………………………………………………………………………………………………………………………………............................................................................................
Whangarei • Warkworth • Auckland • Napier • Christchurch
Unit 18B, 16-24 Commerce Street, Whangarei • PO Box 37, Whangarei, 0140
www.barker.co.nz • +649 438 5343

…………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..
Details of Original Submitter who Northpower are making a Further Submission on
Original
Sub #
Submitter
Plan
Relief Sought as provided in the
& (Sub
Topic
Name
Change
Summary of Submission
point)

Trustpower

48
(5)

PC 148

Strategic
Direction
Policy

WDC Planning
Department

236
(44)

PC88

Definition

WDC Planning
Department

236
(49)

PC88

Definition

Details of Further Submission
Support /
Oppose

grid and/or the local distribution
network.
Amend P 16 as follows:
Support
To manage adverse effects created
by new network utilities and new
regionally significant infrastructure
by:
New definition
Support
Minor building
a. A network system which is 1.5m
or less in height and which has 3m3
or less ground coverage.
b. Any tank or pool not exceeding
35,000 litres.
c. Any tent or marquee erected on
a temporary basis.
d. Any structure 300mm or less in
height.
e. Any structure which is 2.2m or
less in height and which has 9m2 or
less ground coverage.

Reasons for Support or Opposition

Northpower seeks
the whole (or part)
of the submission
point to be:

The notified wording lacks clarity in terms of Allowed
whether or not the word ‘new’ applies to both
‘network utilities’ and ‘regionally significant
infrastructure’. The wording proposed by the
submitter removes this potential ambiguity.
The proposed new definition captures activities Allowed
that were identified in the notified plan change
as being exempt from the definition of ‘building’.
The National Planning Standards definition of
‘building’ does not specifically provide an
exemption for these activities.
The new
definition provides a succinct way to exclude
these minor structures from provisions that
pertain to building where appropriate.

New definition
Support
The proposed plan changes as notified, Allowed
Network System means any
contained the term ‘network system’ but did not
building owned or operated by a
include a definition of that term. Northpower
network utility operator whose
considers that the wording suggested by the
…………………………………………………………………………………………………………………………………………………………............................................................................................
Whangarei • Warkworth • Auckland • Napier • Christchurch
Unit 18B, 16-24 Commerce Street, Whangarei • PO Box 37, Whangarei, 0140
www.barker.co.nz • +649 438 5343

…………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..
Details of Original Submitter who Northpower are making a Further Submission on
Original
Sub #
Submitter
Plan
Relief Sought as provided in the
& (Sub
Topic
Name
Change
Summary of Submission
point)

WDC Planning
Department

236
(58)

PC88

Definition

purpose is to provide reticulation
from a network system to and
from individual properties and
structures, including all structures
and equipment owned or used by a
network utility operator.
Undertake any amendments to
proposed chapters and
consequential amendments as
required.
New definition
Setback: means the horizontal
distance between a building and a
water body, boundary or frontage
of its site. For the purposes of this
definition, intrusions of eaves or
guttering of up to 800mm are
excluded, except where an eave
would overhang an easement or a
boundary.

Details of Further Submission
Support /
Oppose

Reasons for Support or Opposition

Northpower seeks
the whole (or part)
of the submission
point to be:

submitter provides clarity for the plan user as to
what ‘network system’ means.

Oppose

The proposed definition has been adopted from
the National Planning Standards and applies to
buildings. As indicated in point 44 of submission
236, the definition of ‘building’ will be amended
to align with the National Planning Standards,
and makes no exemptions for structures that
had been excluded from the notified definition
of
‘building’.
Subsequently,
setback
requirements will apply to these structures
where previously, they would not have as a
result of being exempt from the definition of
‘building’. Northpower believes the status quo
exemption should be carried forward to enable
the efficient operation of the electricity network.

Disallowed
or Clarification
provided within the
Building Setback
rules within the
zone chapters to
exclude ‘minor
buildings’ as
defined in point 44
of submission 236.

…………………………………………………………………………………………………………………………………………………………............................................................................................
Whangarei • Warkworth • Auckland • Napier • Christchurch
Unit 18B, 16-24 Commerce Street, Whangarei • PO Box 37, Whangarei, 0140
www.barker.co.nz • +649 438 5343

…………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………..

…………………………………………………………………………………………………………………………………………………………............................................................................................
Whangarei • Warkworth • Auckland • Napier • Christchurch
Unit 18B, 16-24 Commerce Street, Whangarei • PO Box 37, Whangarei, 0140
www.barker.co.nz • +649 438 5343

Submission #127

-9Annexure B - A copy of the relevant parts of the Decision
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Attachments
1.

Recommended Strategic Direction (District Growth and Development) Chapter

2.

Recommended Urban Form and Development Chapter

3.

Recommended Subdivision Chapter

2

110

Introduction
4.

Report 1 provides an overview of the hearing and the general approach taken in preparing our
recommendations. It also sets out the statutory framework.

5.

The abbreviations used in this report are set out in Report 1.

6.

This report follows the same structure as Part 2 of the s42A Report. It is split into 3 parts:
I.

General

II.

Strategic Direction

III.

Subdivision

7.

Where this report refers to the s42A Report it is referring to Part 2. Where this report refers to the Right
of Reply (RoR) report it is referring to Part 2.

8.

The s42A Report recommended changes to the Strategic Direction chapter name in acc ordance with
the National Planning Standards. The changes are detailed below.
Notified Chapter Name

S42A Recommended Chapter Name

Strategic Direction (SD)

District Growth and Development (DGD)
Urban Form and Development (UDF)

Evaluation of Submissions
Part I: General
Topic A: Definitions
Relevant Submissions
Submitter
Trustpower
Transpower
KiwiRail
Trustpower
Transpower

Submission# & Point #
48.1
247.5
265.39
48.1
247.5

Principal Issues Raised
x

Submissions sought a definition of Regionally Significant Infrastructure and to retain the
definition of Regionally Significant Infrastructure as notified.

x

Clarification of what is meant by ‘regionally significant industries’

Reporting Planner’s s42A Recommendation
9.

This was dealt with at paragraphs 31-32 of the s42A Report. The recommendation of the Reporting
Officer was to retain the definition of Regionally Significant Infrastructure and amend the overview of the
SD chapter.
Evidence from Submitters and Right of Reply

10.

Transpower presented evidence at the hearing seeking additional changes to the Strategic Direction
chapter (renamed the DGD and UFD chapters) and consequential amendments to the Network Utilities
3

151

Part III: Subdivision
Topic A: Overview
Relevant Submissions
Submitter
Housing NZ

Submission# & Point #
268.123

Principal Issues Raised
x

Amend the overview to clarify that not all subdivision has adverse effects.

Reporting Planner’s s42A Recommendation
303. This was dealt with at paragraphs 430-432 of the s42A Report. The recommendation of the Reporting
Officer was to accept Housing NZ’s submission point in part and amend the Overview.
Evidence from Submitters and Right of Reply
304. Mr Masefield presented evidence on behalf of Kāinga Ora and advised that the s42A recommendation
satisfies the intent of the relief sought.
Discussion and Reasons
305. We adopt the analysis in the s42A Report and its recommendation on this submission point. In addition,
we recommend correcting all references to ‘district wide’ to refer to ‘district -wide’ to align with the
National Planning Standards. We recommend that this amendment is applied throughout the chapter.

Topic B: Objectives
Relevant Submissions
Submitter
G Dow
K Grundy
Fire NZ
Public Health Northland
Public Health Northland
Public Health Northland
F Morgan
KiwiRail
Housing NZ
Housing NZ
Housing NZ
Puriri Park Society
Radio New Zealand

Submission# & Point #
70.9
73.14
165.79
207.82
207.83
207.84
229.20
265.7
268.125
268.124
268.126
301.12
243.1

Principal Issues Raised
x

Retain the objectives as notified.

x

Amend objective SUB-O2 to limit protection of resources through subdivision to where it ‘is
appropriate’.

x

Include provisions to protect neighbourhood identity, local character and amenity values both
tangible and intangible including community coherence and sense of place.

x

Delete SUB-O3.

44
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x

Amend SUB-O3 to provide for ‘sustainable subdivision’.

x

Reverse sensitivity

Reporting Planner’s s42A Recommendation
306. This was dealt with at paragraphs 454-453 of the s42A Report. The recommendation of the Reporting
Officer was to:
a) Retain SUB-O1 as notified.
b) Retain SUB-O2 as notified.
c) Accept Public Health Northland’s submission in part and amend SUB-O3.
d) Retain SUB-O4 as notified.
e) Accept Public Health Northland’s submission in part and amend SUB-O5.
Evidence from Submitters and Right of Reply
307. Mr Masefield sought to temper the protection and enhancement aims of SUB-O2 by inserting ‘where
appropriate’ after protection and to also include reference to maintaining the features and resources. He
also recommended that the title of the policy be changed to Valued Features and Res ources or similar.
308. Mr Cook agreed with the renaming of the objective but did not support the changes to the wording. He
considered that not all effects needed to be avoided but that each category listed has a level of protection
under the NRPS.
309. Dr Grundy presented evidence on behalf of Puriri Park and Maunu Residents’ Society Inc. and his own
submission. He urged the panel to amend SUB-O3 to provide more detail, as the objective as notified
was in his view ambiguous. He considered that it should include reference to the built environment,
neighbourhood identity, local character, amenity values and sense of place.
Discussion and Reasons
310. We do not agree with Mr Masefield assessment that only three of the listed features and resources in
SUB-O2 are linked to ‘avoid’ provisions. NRPS Policy 4.4.1 refers to avoiding adverse effects on
indigenous vegetation and habitats in the coastal environment; and avoiding, remedying or mitigating
adverse effects of subdivision outside the coastal environment. NRPS Policy 4.6.1 refers to avoiding
significant effects on values 27 in the coastal environment and outside the coastal environment. NRPS
Policy 4.6.2 similarly refers to avoiding significant adverse effects of subdivision on historic heritage
resources. NPRS Policy 5.1.1 refers to not materially reducing the potential for production on land with
highly versatile soils. In our view the wording as notified to protect and enhance the identified features
and resources better gives effect to the NRPS. Furthermore, we consider the use of the word protect to
be consistent with s6 of the Act. 28 We prefer the wording as notified and adopt the reasoning in the s42A
Report and RoR.
311. Turning to SUB-O3, we find Dr Grundy’s suggested changes to have some merit. The objective as
notified provides no guidance on what the needs of the community may be. There are differing views on
what these needs are within the community and agencies that operate in the district, as reflected in the
evidence we heard. Accordingly, we recommend the objective is amended to read:

27

Including those associated with natural character, natural features and natural landscapes
In relation to the preservation of natural character of the coastal environment and protection of outstanding
natural features, outstanding natural landscapes, areas of significant indigenous vegetation, significant
habitats of indigenous fauna and historic heritage.
28

45
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Land is subdivided in a manner that provides for the changing needs of people and communities, and for
future generations, while taking into account:
1.

Amenity values including good quality urban design.

2.

Local character and sense of place.

3.

The outcomes anticipated by the relevant zone, overlay and district-wide provisions.

312. We consider that these amendments would be the most appropriate way to achieve the purpose of the
Act.
313. Lastly, we recommend the heading for SUB-O5 is amended to align with the changes recommended to
the body of the objective in the s42A. We adopt the recommendation of Mr Cook in the RoR to rename
the objective ‘Managing Adverse Effects’.
314. In all other respects, we adopt the analysis and recommendations in the s42A Report and RoR on these
submission points.

Topic C: Policies
Relevant Submissions
Submitter
NRC
F Morgan
G Dow
K Grundy
Puriri Park Society
C Haines
NRC
PTB
Housing NZ
Housing NZ
Housing NZ
F Morgan
Housing NZ
Northpower
C Morgan
KiwiRail
Housing NZ

Submission# & Point #
264.16
229.21
70.10
73.15
301.13
106.5
264.17
173.3
268.127
268.128
268.130
229.22
268.129
127.5
290.8
265.8
268.131

Principal Issues Raised
x

Provide for the protection of highly versatile soils.

x

Consideration of existing on-site and off-site amenity values when considering subdivision
consents.

x

Avoiding reverse sensitivity.

x

Support for the protection and enhancement of sites of significance to Maori.

x

Protection vs maintenance and enhancement of amenity values.

Reporting Planner’s s42A Recommendation
315. This was dealt with at paragraphs 469-482 of the s42A Report. The recommendation of the Reporting
Officer was to
46

154

a) Retain SUB-P1 as notified.
b) Accept Housing NZ’s submission in part and amend SUB-P2.
c) Retain SUB-P3 as notified.
d) Retain SUB-P4 as notified.
e) Accept the submission from C Morgan in part and amend SUB-P5.
Evidence from Submitters and Right of Reply
316. Mr Masefield noted that versatile soils and significant natural areas are included in the SUB objective
but not Policy SUB- P1. He also recommended that the words ‘and reinforce’ be deleted from the first
clause of SUB-P1.
317. Mr Cook recommended that versatile soils and significant natural areas be added to SUB -P1.
318. Dr Grundy presented evidence on behalf of Puriri Park and Maunu Residents’ Society Inc. and his own
submission. He was concerned that SUB-P1 lacked specificity and that it omitted any reference to
amenity values, a matter to which particular regard is to be had under s7 of the Act. The RoR did not
provide any additional comment on these submission points.
Discussion and Reasons
319. We agree with Mr Masefield that ‘and reinforce’ should be deleted from SUB-P1, as the wording fails to
recognise the change that will be enabled in some zones within the urban area. We also recommend
some minor grammatical corrections to SUB-P1.4.
320. The overview for the chapter states:
The way a site is subdivided, including its size and shape, is important as it not only determines the quality
and character of development, but also impacts on adjacent sites and the future use of the land.

321. The impact of subdivision on character is recognised in SUB-P1.1, however there is no explicit
recognition of impacts on adjacent sites and amenity values, as sought by the Puriri Park and Maunu
Residents’ Society Inc and Dr Grundy. We find that recognition of amenity values should be included in
SUB-P1.1. By requiring subdivision to be compatible with amenity values, this will require consideration
of both on-site and off-site amenity.
322. Accordingly, we recommend that SUB-P1 is amended to read:
To enable subdivision where it meets the relevant zone, overlay and district-wide policies, where subdivision
and development is designed to:
1.

Reflect the patterns of development that are compatible with and reinforce the role, function, amenity
values and predominant character of the zone.

2.

Maintain the integrity of the zone with lot sizes sufficient to accommodate intended land uses.

3.

Respond positively to and is integrated integrate with the surrounding context.

4.

Appropriately avoid, remedy or mitigate adverse effects on:
a.

Outstanding Natural Features.

b.

Outstanding Natural Landscapes.

c.

Coastal Areas.
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d.

Areas of High Natural Character.

e.

Areas of Outstanding Natural Character.

f.

Sites of Significance to Māori.

g.

Historic Heritage.

h.

Significant Natural Areas.

i.

Highly Versatile Soils.

323. In all other respects, we adopt the analysis and recommendations in the s42A Report and RoR on these
submission points.

Topic D: Rules
Relevant Submissions
Submitter
B Hall
B Hall
AJ and JK Morgan
A Jameson
G McGregor
Northpower
J Irving
Housing NZ
King

Submission# & Point #
83.8
83.5
170.16
291.3
118.1
127.10
128.1
268.138
174.2

Principal Issues Raised
x

Car parking and manoeuvring space.

x

Delete SUB-R3 and R4

x

Matters of control for subdivision.

x

Activity status for infill subdivision.

x

Providing for boundary adjustment subdivision in all zones.

x

Enabling subdivision in accordance with an approved subdivision consent.

x

The use of a minimum lot size to manage density or define zones.

Reporting Planner’s s42A Recommendation
324. This was dealt with at paragraphs 490-498 of the s42A Report. The recommendation of the Reporting
Officer was to:
a.

Not introduce new rules on car parking and manoeuvring.

b.

Retain the matters of control in HPW- R7.

c.

Retain the activity status for non-compliance in TRA-R14.

d.

Not add a boundary adjustment rule for all zones.
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e.

Not add a new rule for subdivision of existing development unless further information is
provided.

f.

Retain the SUB provisions subject to amendments.

Evidence from Submitters and Right of Reply
325. Mr Masefield provided evidence on behalf of Kāinga Ora in support of the categorisation of certain
subdivisions as restricted discretionary activities, with a clear distinction between controlled, restricted
discretionary and discretionary activity statuses. He attached an amended set of provisions, with
refinements to the approach sought in the submission.
Discussion and Reasons
326. We asked the Reporting Officer to clarify how SUB-R1 would apply if a proposal did not comply with
other rules. The RoR advised that the rule provides guidance on how to interpret the rules. We consider
this guidance to be unclear, as it is possible that a subdivision may require resource consent under other
rules and would therefore not ‘comply’ with other rules. We recommend a minor correction to this rule
to specify that subdivision ‘is subject to’ the rules.
327. The Reporting Officer recommended retaining SUB-P2 as notified but did not agree with Kāinga Ora’s
request to include a new rule to provide for and enable subdivision in accordance with an approved land
use consent. The s42A Report raised concerns regarding the vires of such a rule and invited Kāinga
Ora to provide wording for the rule that would be ‘legally compliant’ with reference to two environment
court decisions.29 Mr Sadlier, legal counsel for Kāinga Ora did not address this matter in his submissions.
328. Our reading of these decisions is that the issues in contention were whether a resource consent can
purport to authorise a plan (outline development plan, framework plan or concept plan) about future
activities; whether the activity status could turn on whether an activity complies with an approved
consent; and whether rules in a plan can be replaced by standards in an outline development plan or
framework plan resource consent. The Court found that it is ultra vires the Act for a rule to authorise a
plan absent any activities; it is ultra vires for activity status to be determined based on whether a proposal
complies with an approved consent; and lastly, that it is ultra vires for a resource consent to purport to
replace rules in a plan and set standards for a future resource consent.
329. We note that the notified version of the chapter and RoR amendments included a specific policy to
provide for subdivision to create sites for existing buildings and where it is in accordance with an
approved land use consent. We agree with the Reporting Officer that there is some uncertainty whether
referring to being in accordance with an approved land use consent is analogous to a rule determining
activity status on compliance with an approved consent. We consider this can be easily remedied by the
rule referring to buildings that have obtained an approved land use consent.
330. We consider that providing for subdivision as a restricted discretionary activity where a land use consent
has already been obtained is more efficient and effective than classifying such subdivisions as a
discretionary activity. We noted Mr Masefield’s comments around his observations, in terms of preparing
applications for clients and processing resource consents for Auckland Council, that most subdivisions
are land use led. We agree that this can be more efficient as land use consents in existing urban areas
can be more challenging. Testing the waters with a land use consent is more cost effective than
proceeding with a combined land use and subdivision consent, particularly if there is uncertainty around
whether the land use consent will be approved. We think this is recognised in SUB -P2 as notified and
can see no reason why the subdivision of a site where the use is authorised by a resource consent
should be classified as a discretionary activity.
331. We do not agree with Mr Masefield’s amendments to SUB-R2 as this would classify a number of
activities that could have more significant adverse effects as restricted discretionary. 30 We recommend
amendments to confine restricted discretionary classification to uses that are expressly allowed by a
resource consent in the General Residential, Neighbourhood Centre, Medium Density Residential
29

Queenstown Airport Corporation Limited v Queenstown Lak es District Council [2014] NZEnvC 93 and Re
Auck land Council [2016] NZEnvC 56.
30
For instance, servicing urban allotments with overhead lines
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zones. We were less persuaded on the relevance of an approved land use consent for uses in the City
Centre, Mixed Use, Waterfront, Local Centre or Commercial zones. Compared with residential zones
which anticipate predominantly residential uses, the Business Zones enable a broad range of uses,
often with multiple different uses on one site. We therefore think that whether a land use consent has
been approved does not necessary provide a suitable basis for subdivision. Mr Masefield’s evidence
was focused on the connection between residential lot sizes and the resultant form of development. 31
We do however agree that restricted discretionary activity status is appropriate in the Business Zones,
with the exception of Light Industrial and Heavy Industrial Zones. The effects of subdivision are well
known, and we agree with Mr Masefield that discretionary activity status can introduce a degree of
subjectivity and ambiguity that can increase the costs associated with applying for resource consent.
Our reasons for retaining discretionary activity status for subdivision in the Light Industrial and Heavy
Industrial zones is that industrial activities can require larger allotments.
332. Accordingly, we find that the subdivision rules should be amended as set out in Attachment 3. We also
recommend consequential amendments to SUB-P2 to amend clause two as follows:
…2. Where it enables the creation of sites for uses that are in accordance with have an approved land use
resource consent….

333. Lastly, we do not agree with Mr Masefield’s amendments to enable subdivision to a higher density in
the General Residential and Medium Density Residential Zones, for sites over 1 hectare. As we have
discussed, there were a large number of submissions opposing higher density residential development,
particularly in the General Residential Zone. We find that there was insuffic ient evidence for us to
conclude that development to the density proposed would meet the outcomes anticipated in the zones.
334. In all other respects, we adopt the analysis and recommendations in the s42A Report and RoR on these
submission points.

Recommendations
335. For the reasons set out in this report, we recommend that Council:
1. Amend the provisions as set out in Attachments 1, 2 and 3.
2. Adopt the Reporting Officers’ recommendations on submissions and further submissions in Part 2 of
the Section 42A Report and as amended by the Part 2 of the Right of Reply, with additional
amendments to:
a.

Relocate policies from the District Growth and Development chapter to the Urban Form and
Development chapter, as set out in Attachments 1 and 2.

b.

The issues section of the District Growth and Development chapter and Urban Form and
Development chapter.

c.

SD-O3 (now DGD-O3), SD-O5 (now DGD-O5), SD-O10 (now DGD-O10), SD-O12 (now UFDO2), SD-O16 (now DGD-O18), SD-O23 (now DGD-O15), SD-P3 (now DGD-P3), SD-P4 (now
DGD-P4), SD-P5 (now DGD-P5), SD-P6 (now DGD-P6), SD-P7 (now DGD-P7), SD-P9 (now
UFD-P2), SD-P10 (now UFD-P3), SD-P15 (now DGD-P15), SD-P16 (now DGD-P16), SD-P17
(now DGD-P17), SUB-O2, SUB-O3, SUB-O5, SUB-P1, SUB-P2, SUB-R1, SUB-R2 and SUBR5-R8.

d.

Delete SD-O13 (UFD-O3 in the RoR).

3. Consequential amendments to Rule NTW.2.4 as follows:
“Within the National Grid Corridor the following activities are permitted:

31

See for example, at paragraph 6.23-6.23 of Mr Masefield’s Statement of Evidence on behalf of Kāinga Ora
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…
vi. Earthworks, vertical holes and Mineral Extraction which is not deeper than 300mm within 6m, and not
deeper than 3m between 6 to 12m, of the outer visible edge of a transmission tower support structure;
vii. Earthworks, vertical holes and Mineral Extraction which does not create an unstable batter that will affect
a transmission support structure; and …”

4. Accept, accept in part or reject submissions to the extent that would accord with provisions in
Attachment 1, 2 and 3.

Dated: 12 May 2020

Richard Knott, Chair

Rachel Dimery, Commissioner

Bill Smith, Commissioner
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Subdivision Chapter (SUB)
Issues
Subdivision is the process of dividing a site or building into one or more additional sites or units, or
changing an existing boundary location. The way a site is subdivided, including its size and shape, is
important as it not only determines the quality and character of development, but also impacts on
adjacent sites and the future use of the land. Subdivision affects the natural and physical environment
by introducing long-term development patterns that cannot be easily changed.
Large-scale and greenfield subdivisions should be designed in an integrated way that contributes to
sense of place, supports connectivity to the surrounding neighbourhood, and provides well-designed,
accessible, sunny and safe open spaces.
Subdivision of land within overlays (Resource Areas) is subject to additional subdivision rules and
standards in the relevant overlay chapter (e.g. Outstanding Natural Features and Landscapes, Historic
Heritage, Coastal Area, Natural Hazard Areas).
Provision of infrastructure and services with the subdivision of land is achieved by compliance with
district-wide chapters such as Transport and Three Waters Management.
Māori land is exempt from the subdivision provisions of the Resource Management Act 1991 and must
be undertaken through the Māori Land Court.
Objectives
SUB-O1 – Zone,
Overlay and DistrictWide Objectives

Land is subdivided to achieve the objectives of each relevant zone, overlays
and district-wide provisions.

SUB-O2 – Valued
Features and
Resources

Subdivision provides for the protection and enhancement of the District’s:

SUB-O3 – Community
Needs

Land is subdivided in a manner that provides for the changing needs of
people and communities, and for future generations, while taking into
account:

1.
2.
3.
4.
5.
6.
7.
8.
9.

Highly versatile soils.
Outstanding Natural Features.
Outstanding Natural Landscapes.
Coastal Area.
Areas of High Natural Character.
Outstanding Natural Character.
Significant Natural Areas.
Sites of Significance to Māori.
Historic Heritage.

1. Amenity values including good quality urban design.
2. Local character and sense of place.
3. The outcomes anticipated by the relevant zone, overlay and districtwide provisions.
SUB-O4 – Infrastructure

Subdivision and development provides for the efficient and orderly provision
of services and infrastructure.
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Subdivision Chapter (SUB)
SUB-O5 –Managing
Adverse Effects

Subdivision is designed to avoid, remedy or mitigate any adverse effects on
the environment and occurs in a sequenced and coherent manner.

Policies
SUB-P1 – Zone,
Overlay and DistrictWide Policies

To enable subdivision where it meets the relevant zone, overlay and districtwide policies, where subdivision and development is designed to:
1.
2.
3.
4.

SUB-P2 – Existing
Development

Reflect patterns of development that are compatible with the role,
function, amenity values and predominant character of the zone.
Maintain the integrity of the zone with lot sizes sufficient to
accommodate intended land uses.
Respond positively to and integrate with the surrounding context.
Appropriately avoid, remedy or mitigate adverse effects on:
a. Outstanding Natural Features.
b. Outstanding Natural Landscapes.
c. Coastal Areas.
d. Areas of High Natural Character.
e. Areas of Outstanding Natural Character.
f. Sites of Significance to Māori.
g. Historic Heritage.
h. Significant Natural Areas.
i. Highly Versatile Soils.

To provide for subdivision:
1.
2.
3.

That creates sites to recognise existing development.
Where it enables the creation of sites for uses that are expressly
allowed by a resource consent.
Where there is compliance with district wide, overlay and zone rules.

SUB-P3 – Boundary
Adjustment

To provide for minor boundary adjustments which enable a more efficient
and effective use of land where there is compliance with district-wide,
overlay and zone rules.

SUB-P4 - Minor
Residential Unit

To protect amenity and character by avoiding the subdivision of minor
residential units from principal residential units where resultant allotments
do not comply with minimum lot size and residential density.

SUB-P5 – Infrastructure

To achieve efficient and effective provision of services and infrastructure by
ensuring new allotments are capable of being provided with adequate
services and infrastructure.

Rules
SUB-R1

Any Subdivision

1. Is subject to all relevant Overlay, Resource Area and District-wide subdivision and land
use rules.
2. Is subject to all relevant Matters of Control and Matters of Discretion detailed in the
How the Plan Works Chapter.
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3. In the following Zones, shall refer to the relevant zone chapter for subdivision rules:

SUB-R2

a.

Rural Production Zone.

b.

Rural Living Zone.

c.

Rural Village Zone.

d.

Strategic Rural Industries Zone.

e.

Ruakaka Equine Zone.

f.

Marsden Primary Centre.

Any Subdivision
Activity Status: Controlled
Where:

All Zones

1. The land contains a Site of Significance
to Māori, or an area of historic heritage
and the proposed boundaries are
located to ensure that the whole Site of
Significance to Māori or area of historic
heritage is entirely within one of the
allotments produced by the subdivision.
2. The land contains existing buildings or
major structures and the boundaries of
the proposed allotments result in
compliance with the relevant zone
permitted activity building and major
structure setback, building coverage,
impervious surface, outdoor living
courts, and height in relation to
boundary rules.

Activity Status when compliance not
achieved with SUB-R2.2 and the
subdivision enables the creation of
allotments for uses that have a land use
consent: Restricted Discretionary
Matters of discretion:
1. The effect of the design and layout of
the allotments and whether it enables
the efficient use of land.
2. The effects of infrastructure and
servicing.
3. Matters listed in the How the Plan
Works Chapter.

Activity Status when compliance is not
achieved with any rule other than SUBR2.2: Discretionary

3. a. Every allotment is provided with an
All Zones
underground connection or easements
other than
to secure connection to a reticulated
RUEZ, RLZ.
electrical supply system at the boundary
RPZ, RVIZ
of the allotment.
,RVCZ
SRIZ., HIZ
b. A connection, or the ability to connect
and LIZ
to a wireless, above ground or
underground
telecommunications
system.
RUEZ

4. a. Every allotment is provided with a
connection, or easements to secure
connection, to a reticulated electrical
supply system at the boundary of the
net site area of the allotment.
b. A connection, or the ability to connect
to a wireless, above ground or
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underground
system.
RPZ &
RLZ

telecommunications

5. a. Every allotment is provided with the
ability to connect, or easements to
secure the ability to connect, to an
electrical supply system at the boundary
of the allotment.
b. A connection, or the ability to connect
to a wireless, above ground or
underground
telecommunications
system.

SRIZ, HIZ,
LIZ

6. Every allotment is provided with a
connection to a reticulated electrical
supply system at the boundary of the
allotment; and;
7. The electrical supply is underground
where new roads are to be formed
within the subdivision or the existing
electrical supply is underground.

All Zones

All Zones

8. An underground electrical supply
system is provided where the
subdivision is within an Outstanding
Landscape Area or Outstanding Natural
Character Area.
9. The most efficient route for electrical
supply to any allotment(s) is across
other allotments or other land owned by
the subdivider, and easements are
provided to secure the route.

Matters over which control is reserved:
1. Matters listed in the How the
Plan Works Chapter.
SUB-R3

Subdivision in the Large Lot Residential Zone
Activity Status: Controlled
Where:

Activity Status when compliance
not achieved: Discretionary

1. 50% of the total allotment area (excluding public
road, access ways and impervious areas) shall
be retained indefinitely:
a. By legal protection such as covenant,
consent notice or encumbrance that
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Subdivision Chapter (SUB)
precludes building principal residential units
and minor residential units.
b. As a contiguous area.

2. The maximum allotment size does not exceed
2,500m2, except that:
a. 1 allotment may be larger.
b. Any allotment may be larger where that
allotment in its entirety is subject to a
conservation covenant, Reserve Act
covenant or similar restriction.
3. Every allotment connected to a reticulated
sewerage system has a minimum net site area
of at least 500m2.

4. The yield of a subdivision shall not exceed one
allotment per 5,000m 2 of net site area.
5. Every allotment shall identify a building area
within 50m of an existing building or proposed
building area within the Large Lot Residential
Zone.
6. Every allotment contains an identified building
area of at least 100m 2 within which a residential
unit can be built so that there is compliance as
a permitted activity with the zone rules.
7. Every allotment can contain a circle with a
diameter of 16m, or a square of at least 14m by
14m.
Matters over which control is reserved:
1. Matters listed in the How the Plan Works
chapter.
SUB-R4

Subdivision in the Low Density Residential Zone
Activity Status: Controlled
Where:

Activity Status when compliance not
achieved: Discretionary

1. Every allotment:
a. Where the allotment is vacant contains an
identified building area of at least 100m 2
within which a residential unit can be built
so that there is compliance as a permitted
activity with the Low Density Residential
Zone rules.
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b. Has a net site area of at least 2,000m².
c. Can contain a circle with a diameter of 16m,
or a square of at least 14m by 14m.
Matters over which control is reserved:
1. Matters listed in the How the Plan Works
chapter.

SUB-R5

Subdivision in the General Residential and Neighbourhood Centre Zone
Activity Status: Controlled
Where:
1. Every allotment:
a. Has a net site area of at least 400m².
b. Has a minimum frontage width of 14m
in the Neighbourhood Centre Zone.
c. Can contain a circle with a diameter of
14m, or a square of at least 12m by
12m.
2. Where the allotment is in the General
Residential Zone and is vacant, contains an
identified building area of at least 100m2
within which a residential unit can be built so
there is compliance as a permitted activity
with the General Residential Zone rules.
Matters over which control is reserved:

Activity Status when compliance not
achieved with SUB-R5.1 and the
subdivision enables the creation of
allotments for uses that have a land
use consent: Restricted: Discretionary
Matters of discretion:
1. The effect of the design and layout
of the allotments and whether it
enables the efficient use of land.
2. The effects of infrastructure and
servicing.
3. Matters listed in the How the Plan
Works Chapter.

Activity Status when compliance not
achieved with SUB-R5.2 or the
subdivision is not Restricted
Discretionary Activity: Discretionary

1. Matters listed in the How the Plan
Works Chapter.
2. The ability of future buildings and
access to comply with the relevant
district wide and zone rules.
3. The location and design of allotments to
enable efficient use of land.
SUB-R6

Subdivision in the Medium Density Residential Zone
Activity Status: Controlled
Where:

Activity Status when compliance not
achieved with SUB-R6.2 and the
subdivision enables the creation of
allotments for uses that have a land
use consent: Restricted: Discretionary
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1. Every unit title allotment created under the
Unit Titles Act 2010 has a net site area of at
least 50m².

2. Every allotment:
a. Has a net site area of at least 300m².
b. Can contain a circle with a diameter of
12m, or a square of at least 10m by
10m.

3. Where the allotment is vacant, contains an
identified building area of at least 100m2
within which a residential unit can be built so
there is compliance as a permitted activity
with the Medium Density Residential Zone
rules.

Matters of discretion:
1. The effect of the design and layout
of the allotments and whether it
enables the efficient use of land.
2. The effects of infrastructure and
servicing.
3. Matters listed in the How the Plan
Works Chapter.

Activity Status when compliance not
achieved with SUB-R6.2 or the
subdivision is not Restricted
Discretionary Activity: Discretionary

Matters over which control is reserved:
1. Matters listed in the How the Plan Works
Chapter.
2. The ability of future buildings and access to
comply with the relevant district wide and
zone rules.
3. The location and design of allotments to
enable efficient use of land.

SUB-R7

Subdivision in the City Centre, Mixed Use, Waterfront or Local Centre Zones
Activity Status: Controlled
Where:

1. Every unit title allotment created under the
Unit Titles Act 2010 has a net site area of at
least 50m².
2. Every allotment has a:
a. Net site area not less than 100m².
b. Frontage no less than 6m, or 12m in the
case of a corner allotment.

Activity Status when compliance not
achieved: Restricted Discretionary
Matters of discretion:
1. The effect of the design and layout
of the allotments and whether it
enables the efficient use of land.
2. The effects of infrastructure and
servicing.
3. Matters listed in the How the Plan
Works Chapter.

c. Frontage no greater than 30m, or 60m in
the case of a corner allotment.
Matters over which control is reserved:
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1. Matters listed in the How the Plan Works
Chapter.
2. Physical and visual linkages provided
between allotments and surrounding public
places.
SUB-R8

Subdivision in the Commercial Zone
Activity Status: Controlled
Where:

1. Every unit title allotment created under the
Unit Titles Act 2010 has a net site area of at
least 50m².
2. Every allotment has a:
a. Net site area not less than 300m².
b. Frontage no less than 15m, or 30m in the
case of a corner allotment.

Activity Status when compliance not
achieved: Restricted Discretionary
Matters of discretion:
1. The effect of the design and layout
of the allotments and whether it
enables the efficient use of land.
2. The effects of infrastructure and
servicing.
3. Matters listed in the How the Plan
Works Chapter.

Matters over which control is reserved:
1. Matters listed in the How the Plan Works
chapter.

SUB-R9

Subdivision in the Light Industrial Zone
Activity Status: Controlled
Where:

Activity Status when compliance not
achieved: Discretionary

1. Every allotment has a net site area greater
than 500m².
Matters over which control is reserved:
1. Matters listed in the How the Plan Works
Chapter.
2. The location and design of allotments to
ensure that they are suitable for future
industrial activities.
SUB-R10

Subdivision in the Heavy Industrial Zone
Activity Status: Controlled
Where:

Activity Status when compliance not
achieved: Discretionary
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1. Every allotment has a net site area greater
than 8,000m².
Matters over which control is reserved:
1. Matters listed in the How the Plan Works
Chapter at the HPW-R9.
2. The location and design of allotments to
ensure that they are suitable for future
industrial activities.
SUB-R11

Subdivision by way of Boundary Adjustment in the Open Space, Sport and Active
Recreation and Natural Open Space Zones
Activity Status: Controlled
Where:

Activity Status when compliance not
achieved: Discretionary

1. No additional allotments are created.
Matters over which control is reserved:
1. Matters listed in How the Plan Works
Chapter.

SUB-R12

Subdivision in the Shopping Centre, Port, Airport or Hospital Zones
Activity Status: Discretionary

SUB-R13
Large Lot
Residential
Zone

Subdivision within Areas Subject to a ‘No Residential Unit' Restriction
Activity Status: Prohibited
Where:

1. Any proposed allotment or part of any proposed allotment is within an area subject
to any form of covenant, consent notice or encumbrance that precludes building
principal residential unit and minor residential unit.
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