BEFORE THE ENVIRONMENT COURT / I MUA I TE KOOTI TAIAO O AOTEAROA
AT AUCKLAND

IN THE MATTER

of the Resource Management Act 1991 (‘the Act’)

AND
IN THE MATTER

of an appeal under clause 29(6) of the First Schedule
of the Act

BETWEEN

DEREK LLOYD ROBINSON, PATRICIA EFFIE
ROBINSON AND JANETTE EFFIE ROBINSON
Appellant

AND

WHANGAREI DISTRICT COUNCIL
Respondent

NOTICE OF APPEAL
14 July 2020

Lands and Survey Ltd
Attn: Venessa Anich
164 Bank Street, Whangarei 0112
0226392165
Venessa@landsandsurvey.co.nz

TO:

THE REGISTRAR
ENVIRONMENT COURT
AUCKLAND

1.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE
EFFIE ROBINSON appeal against part of a decision of the Whangarei
District Council on Plan Change 88.

2.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE
EFFIE ROBINSON made a submission on PC 88 on 2 July 2019.

3.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE
EFFIE ROBINSON are not trade competitors for the purposes of section
208D of the Act.

4.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE
EFFIE ROBINSON received notice of the Council Decision on 3 June 2020.

5.

The Decision was made by Independent Commissioners appointed by the
Whangarei District Council.

6.

The parts of the Decision that DEREK LLOYD ROBINSON, PATRICIA EFFIE
ROBINSON AND JANETTE EFFIE ROBINSON is appealing are:

a.

The decision to zone the land on the plan in Annexure A ‘Low Density
Residential Zone’ (now ‘Living 3 Zone’).

7.

The general reasons for the appeal are that part of the Decision referred
to in 6(a) above:

a.

Are contrary to the sustainable management of natural and physical
resources and is otherwise inconsistent with Part 2 of the Act;

b.

Will impact significantly and adversely on the ability of people and
communities to provide for their social, economic and cultural
wellbeing;
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c.

Does not give effect to the Regional Policy Statement (RPS),
particularly those provisions relating to regional form and
infrastructure;

d.

Does not give effect to the objectives and policies of the District Plan,
including those in the new UFD and DGD chapters being introduced
under PC148;

e.

Does not adequately recognise that the site is directly adjacent to
land currently zoned for General Residential and is in a form of
tenure and contains topography more suitable for general residential
intensity of development;

f.

Fails to recognise the site has an appropriate traffic network to
support the level of density proposed and that future provision of
reticulate sewerage can be funded through alternative mechanisms;

g.

Relies on Regional Council flood hazard mapping as a reason that
increasing residential use is inappropriate, when other parts of the
decision identify that natural hazards and the regional flood hazard
mapping are beyond scope of the plan change;

8.

The specific reasons for the appeal are as follows:

Efficient use of scarce resources

9.

The opposite side of Vinegar Hill Road contains a significantly greater area
of land has been zoned General Residential that has not yet realised that
development potential. This may be due to a significant portion of this
land being serviced by narrow right of ways, which sterilize the
development potential. There is high probability of the Robinson sites
being intensively developed due to the consolidated land ownership,
absence of right of ways, more suitable topography and extent of public
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road frontage. This outcome will make most efficient use of the Districts
scarce residential land located in direct proximity to the Whangarei
centers. The 2000m2 minimum lot size of the low-density residential zone
if applied to the Robinson sites, will result in a pattern of development
that cannot be efficiently infilled, even if rezoned in the future for greater
density.
Site Servicing

10.

The 42A report in Paragraph 216 of Part 8 identifies wastewater capacity
as the sole reasons for objecting to the rezoning of the Robinson land to
more intensive residential use. Wastewater allocation is provided on a
‘first come first served’ approach. The opposite side of Vinegar Hill Road
contains a significant area of land zoned General Residential but not yet
developed.

There is high probability of the Robinson sites being

developed to General Residential intensity, so the sewerage availability
that does exist in this area will be allocated most efficiently to the market.
Natural Hazards

11.

The Decision in paragraph 121 of Report 9 relies on the extent of
Northland Regional Council flood mapping over the Robinson sites and
absence of evidence to avoid effects of this hazard on future residential
intensification. This ignores the fact the site is already zoned for
residential use, albeit at a slightly lower density, so this risk is already
present on the site and the requested increase in density does not change
the risk.

12.

The Decision also discusses in paragraphs 63-64 of Report 3 the issue of
regional council hazard mapping and related provision being outside of
the scope for the plan change process. Relying on Regional Council natural
hazard mapping as a reason for maintaining lower density residential use
of the sites is contradictory.

13.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE
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EFFIE ROBINSON seeks the following relief:
a.

Zone the land shown on Annexure A as “Proposed Medium Density
Residential” to General Residential Zone;

b.

Any additional changes which are required to the text and the maps
of the Proposed Plan to give effect to the relief sought in this appeal;

14.

c.

Such other or further relief to address the reasoning above; and

d.

Costs.

The following documents are attached to this notice:
a. Annexure A – Plan.
b. Annexure B – Copy of Appellant’s submission.
c. Annexure C – Copy of the Decision.
d. Annexure D – List of names and persons to be served with a copy of
this Notice of Appeal.

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROSINSON AND JANETTE EFFIE
ROBINSON, by its planner:

Signature:

Venessa Anich

Date:

14 July 2020

Address for service:

Venessa Anich
Lands and Survey Ltd
164 Bank Street, Whangarei 0112
0226392165
Venessa@landsandsurvey.co.nz
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ANNEXURE A
Plan

ANNEXURE B
Copy of Appellant’s Submission

SUBMISSION ON THE PROPOSED WHANGAREI DISTRICT PLAN CHANGE 2019 BY
DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE EFFIE
ROBINSON
TO:

Whangarei District Council
Private Bag 9023
Whangarei 0148

FROM:

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson
126 Vinegar Hill Road
Kauri 0185

DEREK LLOYD ROBINSON, PATRICIA EFFIE ROBINSON AND JANETTE EFFIE
ROBINSON at the address for service set out below makes the following submission on the
Proposed Whangarei District Plan Change 2019.
PID

Legal Description

Address

4917256

Lot 1 DP 172959

126 Vinegar Hill Road

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson do not consider
they can gain an advantage in trade competition through this submission. In any event, Derek
Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson are directly affected by an
effect of the subject matter of the submission that:
•

Adversely affects the environment; and

•

Does not relate to trade competition or the effects of trade competition.

This submission letter provides an overview of the matters of interest to Derek Lloyd Robinson,
Patricia Effie Robinson and Janette Effie Robinson, with Attachment A providing the detail of
the properties to which this submission relates.
Background
1.

The urban plan changes propose to replace the existing operative zones in the Urban
Area of the Whangarei District with new zones to provide for a range of living and
commercial and industrial activities that are important to community wellbeing and
identity.
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Current Proposed Zoning

Zoning
Living 3 zone

Relief Sought – Proposed
zoning

Residential Zone

Medium-Density

Residential

zone

2.

The site has an operative urban zoning (Living 3) and therefore meets option (a) within
the identified scope of the legal notice of the proposed urban plan changes.

3.

This submission focuses on the Plan Change 148 – Strategic Direction and Subdivision
(PC148), to Plan Change 88I – Living Zones (PC88I) as well as the notified
Consequential Changes and Definitions chapter.

Scope of Submission
4.

The submission relates to the Proposed District Plan Change as a whole.

Site Context
5.

The site is located on the eastern side of Vinegar Hill Road, and is predominately grass
covered with rolling topography. The site is bounded by two rivers on the east and
southern boundaries, and Vinegar Hill Road on the western boundary.

6.

Map showing the existing residential zoning (Living 3) and proximity to Living 2.

Proposed extent of
the site (yellow line)
Operative
Living 2 Zone
Operative
Living 3 Zone

7.

A summary of the subject lots and areas are below:
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Appellation
Area (ha)
Lot 1 DP 172959
4.055
Lot 3 DP 172959
0.304
Lot 1 DP 190758
0.400
Lot 2 DP 190758
4.265
Lot 3 DP 190758
0.400
Lot 4 DP 190758
4.201
Lot 5 DP 172959
4.019
Lot 6 DP 172959
4.030
SUM (ha)
SUM (m2)

8.

21.674
216,740

The eastern boundary of the site, along the river boundary, is within the mapped flood
susceptible layer identified by Whangarei District Council. The site has mapped
moderate risk soil instability, although no high-risk instability.

The specific provisions of the plan change that this submission relates to are:
PC148
9.

PC148 seeks to provide consolidated growth and development in appropriate locations
which can support it. This chapter provides an overview of the growth strategy for the
Whangarei and Marsden/Ruakaka areas and also addresses relevant subdivision
provisions across all zones.

PC88I
10.

PC88I seeks to review and update zoning and provisions pertaining to residential land.
Three new zones are proposed: the Residential Zone (RES), the Medium-Density
Residential Zone (MDR) and the High-Density Residential Zone (HDR) to replace the
existing Living 1 – 3 Environments and the Kamo Walkability Environment in the
Operative Whangarei District Plan (WDP). This submission seeks to extend the
mapped Medium-Density Residential Zone to include the site.

11.

This submission seeks amendment to the specific provisions listed above, or any
consequential amendments to achieve the relief sought.

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson’s
Submission is:
12.

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson opposes the
Proposed District Plan Changes, for the reasons set out below.
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Provided that the relief sought below and attached is granted:
(a)

The Proposed District Plan Changes will be in accordance with the purpose and
principles of the Resource Management Act 1991 (“the Act”) and will be
appropriate in terms of section 32 of the Act; and

(b)

The potential adverse effects that might arise from activities allowed by the
Proposed District Plan Change will have been addressed appropriately.

14.

In the absence of the relief sought, the Proposed District Plan Changes:
(a)

Are contrary to the sustainable management of natural and physical resources
and is otherwise inconsistent with Part 2 of the Act;

(b)

Will in those circumstances impact significantly and adversely on the ability of
people and communities to provide for their social, economic and cultural
wellbeing.

15.

In particular, but without limiting the generality of the above:

16.

The current proposed residential zoning does not recognise that the site has capacity
to connect to municipal services, is adjacent to land currently zoned for MediumDensity, has appropriate traffic network to support the level of density proposed and is
currently zoned for residential purposes so there is no loss to versatile soils.

17.

The site has a current operative residential zoning, and this submission supports the
continuation of residential zoning with the view that Medium Density Residential zoning
is the most appropriate residential zone to apply.

The reasons for this submission are:
PC148
18.

Paragraph 64 of the s32 report for PC148 (p.17) states that “the [Strategic Direction]
chapter seeks to achieve consolidation of growth and development in and around the
[urban area], and integrate the provision of infrastructure with zoning decisions,
consistent with the direction of 30/50” (Whangarei District Growth Strategy –
Sustainable Futures 30/50). This is a central theme which traverses the entire plan
change package with a focus on the consolidation of growth and development. This is
important for the site as the provision for existing wastewater and traffic infrastructure
allow for development to occur in this location.
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PC88I
19.

Paragraph 22 of the s32 report for PC88I states that “the proposed primary Living
Zones seek to provide a more targeted and direct policy direction. The proposed
primary Living Zones maintain a gradation approach to the density of development
enabled based on historic zoning and development patterns, but also a future-focussed
approach to promoting urban intensification in appropriate locations.” The proposed
Medium Density zoning is supported by this statement as the site represents an
appropriate location for urban intensification.

TABLE 5: PROPOSED MEDIUM-DENSITY RESIDENTIAL ZONE ZONING CRITERIA
Criteria

Comment about appropriateness in relation to the site

Are contiguous with Living

The site is located in Whangarei City and is currently zoned

Zones in Whangarei City

Living 3 in the operative District Plan. Therefore, the site is

and Marsden

consistent with this criterion.

Point/Ruakaka
Are not identified as

The site does not have a high risk of mapped instability. While

hazard prone

it does have a moderate risk of mapped instability, this can be
mitigated through appropriate engineering mechanisms at the
time of building. The site is also outside the mapped flood
hazard layer. Therefore, the site is consistent with this
criterion. It is recognised that the adjacent site has similar
mapped hazard instability and this has not limited the current
Medium-Density Residential zoning. It is also recognised that
Natural Hazards will be more fully addressed through a
subsequent schedule 1 process.

Do not comprise

The site does not contain any identified Outstanding Natural

Outstanding Natural

Landscapes or Features or significant indigenous vegetation.

Landscapes or Features or Therefore, the site is consistent with this criterion.
significant indigenous
vegetation
Will not materially increase

The site is bounded on two sides with streams which provide

the potential for reverse

a natural boundary with the adjoining land, and on the third site

sensitivity effects

by Vinegar Hill Road with Medium Density Residential zoning
proposed on the adjacent side of the road. These neighbouring
uses are sympathetic boundaries with the proposed Medium

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson Submission

-6Density Residential zoning for the site. The fourth boundary
has been zoned Residential zone and will provide a gradient
of amenity. Therefore, this site is consistent with this criterion.
Sufficient infrastructure to

There are wastewater and potable water infrastructure

accommodate medium

provisions located along Vinegar Hill Road to accommodate

density development

the proposed development density. Therefore, this site is
consistent with this criterion.

Do not comprise highly

The proposed rezoning of the site to MDR will not comprise

versatile soils

highly versatile soils to a greater extent than any other
residential zoning. Increasing the density in this location may
reduce pressure for residential living in other locations with
versatile soils. Therefore, the site is consistent with this
criterion.

Are in proximity to

The site is close to the Tikipunga local town centre and

commercial centres and

associated public transport networks. The site is also no

public/active transport

further from the nearest commercial centre than the adjacent

routes

Medium Density Residential area on the west side of Vinegar
Hill Road. Therefore, this site is consistent with this criterion.

20.

Paragraph 22 of the s32 report for PC88I states that “the proposed primary Living
Zones seek to provide a more targeted and direct policy direction. The proposed
primary Living Zones maintain a gradation approach to the density of development
enabled based on historic zoning and development patterns, but also a future-focussed
approach to promoting urban intensification in appropriate locations.” The proposed
Medium Density zoning is supported by this statement as the site represents an
appropriate location for urban intensification.

21.

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson seeks
amendments to Proposed Whangarei District Plan Changes which are set out in further
detail in this submission and set out in:
(a)

Attachment A – detail of mapped provisions;

Relief Sought
22.

The primary relief sought is the re-zoning of the site from Residential Zone to Medium
Density Residential zone or other consequential zoning and provision amendments to
achieve this relief.
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Such further or other relief, or other consequential or other amendments, as are
considered appropriate and necessary to address the concerns set out herein.

Conclusion
24.

The site has a current residential zoning (Living 3), and is used for residential purposes.
This submission proposes to maintain a residential zoning and that the Medium Density
Residential is most appropriate. The current proposed zoning is Residential zoning
which does not anticipate the connection of the site to municipal services. The site is
in close proximity to existing reticulated services with capacity to connect to the
municipal network. The adjacent site has similar constraints and has a proposed zoning
for Medium Density with no distinguishing features between the two neighbouring sites.
There are also no factors which preclude the rezoning to Medium Density Residential.
The proposed changes represent the most efficient use of natural and physical
resources, without causing adverse offsite effects.

25.

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson do not
consider they can gain an advantage in trade competition through this submission.

26.

Derek Lloyd Robinson, Patricia Effie Robinson and Janette Effie Robinson wish to be
heard in support of this submission.

27.

If others make a similar submission, Derek Lloyd Robinson, Patricia Effie Robinson and
Janette Effie Robinson would be willing to consider presenting a joint case with them
at hearing.

Dated this 2nd day of July 2019
Derek Lloyd Robinson, Patricia Effie
Robinson and Janette Effie Robinson by
its duly authorised agents Lands and
Survey Ltd

_____________________________
Blair Masefield
ADDRESS FOR SERVICE:
Lands and Survey Ltd Attn: Blair Masefield, 164 Bank Street, Whangarei 0112
(ph) 0226392165, (email) blair@landsandsurvey.co.nz
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APPENDIX A

Proposed Zone Map

ANNEXURE C
Copy of Decision
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114. No other evidence was specifically presented on this topic.
Discussion and Reasons
115. We do not agree that the EB Developments site meets the zoning criteria for the Medium Density
Residential Zone. The proposed rezoning would be an isolated spot zoning on a site with known
geotechnical constraints.
116. In all other respects, we adopt the analysis of the s42A Report, as amended by the RoR, and agree that
the submissions should be accepted, accepted in part or rejected accordingly

Topic E: Rezoning to General Residential Zone (Previously Medium-density Residential
Zone)
Relevant Submissions
Submitter
Legend Investors Ltd
Derek, Patricia and Janette Robinson
Society of Mary
SS Developments Limited
Colleen and Arthur Rushton
Raewyn and Warwick Dawson

Submission# & Point #
131.1
135.1
146.1
263.1
270.1
280.1

Principal Issues Raised
•

Rezoning 45 Hospital Road (Maunu) from Hospital Zone to GRZ (or MRZ as an alternative).

•

Rezoning a portion of Lot 1 DP 96485 (Morningside) from Light Industrial Zone (LIZ) to GRZ.

•

Rezoning Lot 1 DP 52416 (Maunu) from Low Density Residential Zone (LRZ) to GRZ.

•

Rezoning Lots 1, 3, 5 and 6 DP 172959 and Lots 1 – 4 DP 190758 (Tikipunga) from LRZ to
GRZ.

•

Rezoning 11 Patiki Street (Riverside) from LRZ to GRZ.

•

Rezoning 308 – 340 Maunu Road (Maunu) from LRZ to GRZ.

Reporting Planners 42A Recommendation
117. These were addressed in paragraphs 213 – 219 of the s42A Report, Mr Burgoyne made the following
recommendations:
•

Amend Planning Map 66Z to rezone 45 Hospital Road from Hospital Zone to GRZ.

•

Amend Planning Map 72Z to rezone a portion of Lot 1 DP 96485 from LIZ to GRZ.

•

Amend Planning Maps 71Z and 72Z to rezone Lot 1 DP 52416 from LRZ to GRZ.

•

Retain the zoning of Lots 1, 3, 5 and 6 DP 172959 and Lots 1 – 4 DP 190758 as notified.

•

Retain the zoning of 11 Patiki Street as notified.

•

Retain the zoning of 308 – 340 Maunu Road as notified.

Evidence from Submitters and Right of Reply
118. Blair Masefield presented evidence on behalf of D, P and J Robinson supporting the submission relief
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seeking rezoning of Lots 1, 3, 5 and 6 DP 172959 and Lots 1 – 4 DP 190758 to GRZ. Mr Burgoyne
addressed this on pages 23 – 24 of Part 6 of the RoR Report. His opinion and recommendation to reject
the submission point had not changed.
119. Mr and Ms Rushton presented in opposition to the proposed LRZ zoning at 11 Patiki Street and instead
sought that it be rezoned as GRZ. Mr Burgoyne addressed this on page 24 of Part 6 of the RoR Report.
His opinion and recommendation to reject the submission point had not changed.
120. No other evidence was specifically presented on this topic.
Discussion and Reasons
121. In relation to the submission by D, P and J Robinson, we visited this area on our site visits. Mr Burgoyne
confirmed in the RoR that Council’s Infrastructure Planning and Capital Works Manager has confirmed
that there is insufficient wastewater capacity available to service the development and that substantial
cost and time would be needed to extend and upgrade services. Upgrades to the wastewater network
are not funded or planned for within the next 10 years. He additionally confirmed that NRC’s flood layers
cover a greater extent of area than the WDP flood susceptible layers and that no information has been
providing regarding flood hazards except to say that they would be managed by s106 of the RMA. He
confirmed that he does not consider this to be sufficient to give effect to Policy 7.1.7(6) of the Northland
Regional Policy Statement as the risk of natural hazards caused by intensification have not been
assessed. Whilst we recognise the logic of the views put forward by Mr Masefield at the hearing, overall
we accept the opinion of Mr Burgoyne that the submission should be rejected.
122. We visited the site and surrounding area at 11 Patiki Street during our site visits. The section 42A Report
referred to the majority of the site being identified as high land instability hazard and no expert evidence
was presented to refute this evidence. In addition we were told and could see from our site visit that the
land has a significant amount of indigenous vegetation and there are no rules within the MDR (now
GRZ) to protect such vegetation. We were also told that the site is more consistent with the LRZ zoning
criteria as set out in the s32 Report. In Part 6 of the RoR at page 9 Mr Burgoyne also referred to
servicing constraints in relation to the water supply network and that the servicing of up to 30 lots would
cause severe negative pressure in the water supply network and would result in the network failing to
meet firefighting requirements at the upper part of the site. Overall, due to the issues outlined in both
the s42A Report and in the RoR we agree with the analysis of the Reporting Officer’s that the land
should be zoned LRZ and the submission rejected accordingly.
123. We adopt the analysis of the s42A Report, as amended by the RoR, and agree that the submissions
should be accepted or rejected accordingly.

Topic F: Rezoning to Low Density Residential Zone (Previously Residential Zone)
Relevant Submissions
Submitter
Andrew Norman
Quality Development Ltd
Jan Irving
Barry Povey and Suzanne McQuade

Submission# & Point #
7.1
157.1
211.2
308.1

Principal Issues Raised
•

Rezoning the private road along Acacia Drive (Raumanga) from RPZ to a combination of GRZ
and LRZ.

•

Rezoning Part Lot 4 DP 19724 (partial) and Lot 2 DP 46220 (Raumanga) from RPZ to LRZ.

•

Rezoning several sites along Konini Road from Large Lot Residential Zone (LLRZ) to LRZ.
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ANNEXURE D
List of names and persons to be served with a copy of this
Notice of Appeal

ANNEXURE D
List of names of persons to be served with a copy of this notice of appeal
Whangarei District Council
Environment Court

mailroom@wdc.govt.nz
Trent.Grace@justice.govt.nz

