BEFORE THE ENVIRONMENT COURT / I MUA I TE KOOTI TAIAO O
AOTEAROA
AT AUCKLAND

IN THE MATTER

of the Resource Management Act 1991 (“the
Act”)

AND
IN THE MATTER

of an appeal under Clause 29(6) of Schedule
1 of the Act

BETWEEN

AMKO Trustees Limited
Appellant

AND

WHANGAREI DISTRICT COUNCIL
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NOTICE OF APPEAL
Dated this 14th day of July 2020

Reyburn and Bryant 1999 Ltd
Planner: Thomas Keogh
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PO Box 191
Whangarei 0140
P: +64 9 438 3563
F: +64 9 438 0251
E: thomas@reyburnandbryant.co.nz
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TO: THE REGISTRAR
ENVIRONMENT COURT
AUCKLAND
1.

AMKO Trustees Limited (ATL) appeal against part of a decision
of the Whangarei District Council (WDC) on Plan Change 88
(PC88).

2.

ATL made a submission on PC88 on 2 July 2019.

3.

ATL are not trade competitors for the purposes of section 308D of
the Act.

4.

ATL received notice of the decision on 3 June 2020.

5.

The decision was made by the WDC.

6.

The parts of the Decision that ATL are appealing are:
a. The decision to reject relief sought by ATL to maintain a split
zoning of Lot 2 DP 26448 (“the site”). The relief sought that the
portion of the site zoned Living 3 Environment under the
Operative Whangarei District Plan (WDP) be rezoned LDRZ,
and that portion zoned Business 3 Environment under the
Operative WDP be rezoned Light Industrial Zone (LIZ)).

7.

The general reasons for the appeal are that the part of the decision
referred to in 6(a) above are that it:
a. Does not give effect to the Regional Policy Statement (RPS),
particularly those provisions relating to regional form and
infrastructure;
b. Does not give effect to the objectives and policies of the District
Plan, including those in the new UFD and DGD chapters being
introduced under PC148;
c. Is based on an incorrect interpretation that ATL sought to
rezone all of the site LIZ, rather than maintaining a split zoning;
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d. Is based on an incorrect determination that the site is
inconsistent with the LIZ zoning criteria, and consistent with the
LDRZ criteria;
e. Does not achieve sustainable management in accordance with
Part 2 of the Act.
8.

The specific reasons for the appeal are as follows:
Level of development enabled by the LIZ (and LDRZ)

9.

The retention of a split zoning will not facilitate any increase in the
area of land available to accommodate industrial development
relative to the existing environment.

10.

There is limited ability to accommodate further built development on
that portion of the site sought to be included in the LIZ. Any
additional development would need to comply with the relevant LIZ
development controls (addressed below).

11.

The portion of the site sought to be included in the LDRZ has
limited potential for development due to its extremely steep nature,
the presence of extensive vegetation, the High Instability Hazard
overlay shown on the WDC GIS, and the fact that there is no
formed or practical access available from the northern or southern
end of Waterside Close. This land is therefore likely to remain
vacant. This is further reinforced by the intention of ATL’s
submission and appeal, which is to create security for the existing
investment, and activities established in the portion of the eastern
portion of the site.
Adverse effects on residential activities

12.

The “Issues” section of the LIZ chapter states that the LIZ provides
for industrial activities that do not generate objectionable odour,
dust, or noise and that Industrial activities range in scale and
nature. Those anticipated within the Light Industrial Zone are
unlikely to give rise to significant adverse effects beyond the site.

13.

There are a specific set of development controls applicable within
the LIZ that are intended to ensure that adverse effects on
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adjoining residentially zoned land are appropriately avoided. These
include LIZ-R4 ‘Building and Major Structure Setbacks’, LIZ-R5
‘Building height and Major Structure in Relation to Boundary’, LIZR6 ‘Fences’, and LIZ-R7 ‘Outdoor Areas of Storage or Stockpiles’.
There are also screening, building and outdoor area setback, hours
of operation, and site layout controls specific to adjoining
residentially zoned land that must be complied with in order for
industrial and commercial activities to be permitted in the LIZ. In
addition to the relevant LIZ controls, there are noise limits specified
in the NAV chapter of the WDP that any industrial or commercial
activities must comply with in order to be permitted.
14.

The matters raised in point 13 are sufficient to ensure that any
adverse effects on residential activities (existing or proposed,
noting that the LIZ controls apply to residentially ‘zoned’ land) are
appropriately addressed, or that a resource consent will be required
from the WDC.
Consistency with LIZ/ LDRZ zoning criteria

15.

The site is consistent with some (but not all) LIZ zoning criteria.
Specifically, the site accommodates an existing industrial activity,
the site has good access to a major transport route, the existing
industrial activity located on the site contributes to the amenity of
the area, and the site is appropriately sized. The site is clearly
industrial/commercial in nature.

16.

The site is inconsistent with some (but not all) of the LDRZ zoning
criteria (Residential Zone in the notified documents). Specifically,
the site is not residential in character, the zoning will not legitimise
residential development on the site, and the site is subject to the
High Instability Hazard overlay and the eastern portion is Flood
Susceptible.

17.

No evidence was put before the Council to demonstrate that the
site is appropriate to accommodate residential development,
notwithstanding the extent of industrial built form and outdoor areas
that it already accommodates.

4
Level of security relative to level of investment
18.

ATL purchased the property in 1980 based on the zoning, and
have invested significantly to develop the site for commercial and
industrial

purposes.

stabilisation

and

This

drainage

has

included

works,

considerable

constructing

land

substantial

commercial/industrial buildings that cannot be re-purposed, as well
as improving the access and servicing arrangements. They have a
long term lease agreement with Treadway Limited.
19.

The s42A report notes that the existing activity can continue to
operate under existing use rights. This is true, as long as the
existing activity does not expand. It also provides limited security
should the activity change (noting that any change in character,
intensity or scale of associated effects will mean that the new
activity is not be covered by existing use rights).

20.

The LDRZ does not provide ATL with a level of security that is
reflective of the level of investment made based on previous and
operative zoning implemented by the WDC.

21.

ATL seek the following relief:
a. Include the portion of the site zoned Living 3 Environment under
the Operative WDP in the LDRZ.
b. Include the portion of the site zoned Business 3 Environment
under the Operative WDP in the LIZ.
c. Any other or further relief to address the reasoning above.
d. Any additional changes required to the text and the maps of the
Proposed Plan to give effect to the relief sought in this appeal.
e. Costs.

15.

The following documents are annexed to this Appeal:
Annexure A – Copy of the Appellant’s submission.
Annexure B – Copy of the Decision.
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ATL, by its planner:

_____________________
Signature:

Thomas Keogh

Date:

14 July 2020

Address for service:

Thomas Keogh
Reyburn and Bryant 1999 Ltd
PO Box 191
Whangarei

Telephone:

(09) 4383563

Email:

thomas@reyburnandbryant.co.nz

ANNEXURE A
COPY OF THE APPELLANT’S
SUBMISSION
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Note to person making submission If you are making a submission to the Environmental Protection Authority,
you should use form 16B. If you are a person who could gain an advantage in trade competition through the
submission, your right to make a submission may be limited by clause 6 (4) of Part 1 of Schedule of the
Resource Management Act 1991.
-

Please note that your submission (or part of your submission) may be struck out if the
least 1 of the following applies to the submission (or part of the submission):
.
.

.
.
.

authority is satisfied that at

it is frivolous or vexatious:
it discloses no reasonable or relevant case:
it would be an abuse of the hearing process to allow the submission (or the part) to be taken further:
it contains offensive language:
it is supported only by material that purports to be independent expert evidence, but has been prepared by
a person who is not independent or who does not have sufficient specialised knowledge or skill to give
expert advice on the matter.

Privacy Note Clause 6 of Schedule 1 to the Resource Management Act 1991 (the Act) requires that
submissions on a proposed Plan Change be made in the prescribed form (Form 5 Resource Management
(Forms, Fees, and Procedure) Regulations 2003). Personal information including the name of the submitter and
contact details must be supplied. Besides our staff, we share this information with other submitters and the public
in order to facilitate the Plan Change process. Providing some information is optional, however, if you choose not
to enter information required by the form, your submission may be considered invalid.
-

You have the right to ask for a copy of any personal information we hold about you, and to ask for it to be
corrected if you think it is wrong. If you'd like to ask for a copy of your information, or to have it corrected, please
contact us at mailroom@wdc.govt.nz, or 09 430 4200, or Whangarei District Council, Private Bag 9023,
Whangarei 0148.

-
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Part III: Industry
Topic A: PC88G Light Industry (LIZ)
Relevant Submissions
Submitter
Totara Trust
R Dyer
G Burling
J Gregory
Z Energy
AML Limited
Industrial Estates Limited
PNTJV
Tall Kauri
WDC Infrastructure Group
Amko Trustees Ltd
Balance Agri-Nutrients

Submission# & Point #
176.1
281.1
23.1
30.1
62.13
84.1
163.1
142.1
158.1
242.54
120.1
362

Note: The table of relevant submissions in the s42A report did not include Balance Agri-Nutrients
submission 362. However the text of the report did address their submission.
Principal Issues Raised
•

Support for notified LIZ of 11 – 15 and 17 Dyer Street.

•

Retention of the LIZ of 34 Kioreroa Road as notified.

•

Removal of CT NA66B/260 from the LIZ or (b) moving Educational Facilities out of the noncomplying activity status to having a permitted activity status or (c) acknowledging within the
text of PC88G that occupation and use of CT NA66B/260 as NorthTec's Future Trade Campus
is provided for as a permitted activity under training facilities for industrial activities within the
General Industry definition.

•

Rezone Te Waiti Place from LIZ to HIZ.

•

Rezone 8 Waterside Close from RESZ to LIZ.

•

Rezone Toetoe Road (Part Te Waiiti Block, Lot 1 DP 67576, Section 24 Block XVI Purua SD,
Lot 1 DP 197532 and Part Lot 1 DP 317483) from LIZ to Rural. Further submission opposed
this relief seeking the retention of the Balance site as LIZ.

•

Rezone Fertilizer Rd to Dawson Street, Port Whangarei and 132-134 Port Road, Whangarei
from LIZ to HIZ.

•

Rezone Cemetery Road (Section 13 Block XV Purua SD) from SARZ to LIZ.

•

Rezone Whangarei Heads Road (Part Lot 2 DP 26448) from RESZ to LIZ.

Reporting Planners 42A Recommendation
62.

These issues are addressed in pages 71 to 84 of the s42A Report, Ms McGrath recommended the
following:
•

Retain the zoning as notified other than the recommended amendments listed in b and c below.

•

Amend the LI zoning located at Toe Toe Road as detailed in s42A Report Attachment 1.

•

Amend the HI zoning located at Fertilizer Road, Port Whangarei as detailed in s42A Report
Attachment 1.
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Evidence from Submitters and Right of Reply
63.

Mr Hood presented evidence on behalf of Port Nikau Three Joint Venture (PNTJV), supporting their
original submission seeking to retain a LIZ zoning with a precinct overlay to include exemptions from
LIZ rules. Ms McGrath responded to this evidence in Part 11 of the RoR.
Discussion and Reasons

64.

We adopt the analysis of the s42A Report and agree that the submissions should be accepted, accepted
in part or rejected accordingly

65.

In regards to PNTJV submission this is been dealt with comprehensively in our Part 13
recommendations report (Precincts).

Topic B: Ruakaka Zoning (LIZ and HIZ)
Relevant Submissions
Submitter
JB & RM Keith Trustees Ltd
R Hislop
C Meyer
Bennet
Ruakaka Motorcross Park
F Shirley-Thomson and K Hansen
Point Timber Ltd
J Keith and Lakeside Business Park
NPP Limited
L Witteem
C Yearbury
Bream Bay Toy Library
R Mosley
P Hope
GEK
North Sawn
Volume Two
EPG
Ruakaka Parish Residents and Ratepayers Association Inc
REDG
Advance Development Limited

Submission# & Point #
43.1
287.1
289.1
312.1
124.2
271.1
272.1
292.1
295.1
305.1
306.1
279.1
293.1
288.1
219.2
249.1 and 2
250.1 and 2
126.3
314.8
180.1
251.1

Principal Issues Raised
•

Rezone the land between Innovate Road and Lakeside Park Road from HIZ to LIZ.

•

Rezone the area of land bounded by Lakeside Park Road and the fuel line from HIZ to LIZ.

•

Rezone Part of Lot 5 DP 430702 from LIZ to HIZ.

•

Rezone Lot 5 DP 430702 and Lot 1 DP 350513 from LIZ to HIZ.

•

Rezone Part Section 39 Block VII Ruakaka Survey District and Section 28-29 SO 322547
(Highway Property), and Section 2 SO 311980 and Section 30-32, 37 SO 322547 (Marsden
Point Road Property) from LIZ to HIZ.

•

Requests that the areas encompassed by the HI and LI in Ruakaka be not compromised or
reduced.
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