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ORAL DECLARATION1 OF THE ENVIRONMENT COURT  

 

A: The Court makes Declarations that: 

 
1  Subject to alterations and changes that do not change the substantive outcome but give 

more reasoning or further clarification. 
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(a) The submission and appeal of the Director-General related only to 

Whangarei District Plan Changes 88I, 115 and 147; 

(b) Consequently, the Director-General cannot now seek changes to Plan 

Change 148 (District Growth and Development DGD change);  

(c) The Director-General’s submission sought only controls in the Low 

Density Residential Zone (LDR) and Residential (RES-C) (now Large 

Lot Residential Zone LLRZ & Low Density Residential Zone LRZ) 

over indigenous vegetation and cannot now include over all vegetation 

in those zones.  

B: The Court refuses in the exercise of its discretion to make further declarations.  

It concludes that whether other outcomes are within scope will be determined 

as part of a substantive decision, depending on wording proposed. 

C: Costs are reserved. 

REASONS 

Introduction  

[1] The parties have reached an agreement that they should come to this Court to 

seek a declaration as to the scope of the Director-General’s appeal before this Court. 

[2] Kainga Ora-Homes and Communities, Transpower and Northpower Limited, as 

s 274 parties, have filed memoranda abiding the decision of this Court on the basis 

that they did not appear.  These applications have been granted by the Court.  The 

appellant Kainga Ora-Homes and Communities is also an appellant but abides the 

decision of this Court on the same basis.   

[3] The relevant Whangarei District Plan changes the subject of the specific 

submissions are noted as three changes: 88I, 115 and 147, in a submission by the 

Director-General dated 2 July 2019.  [Number 155 is accepted by the parties as being 

an incorrect reference to number 115.]   
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The appeal 

[4] Subsequently an appeal was filed by the Director-General relating to changes 82 

A and B, 88 A – J, 109, 115, 136, 143, 144, 145, 147 and 148.  Clearly, the extra 

provisions were not the subject of the original submission, unless they were 

incorporated by reference within the original submission.  The parties have come to 

the Court as: 

(a) To whether or not the Director-General submitted on the package of plan 

changes rather than the individual changes listed; and  

(b) To the scope of kauri die-back provisions that are the subject of the notice of 

appeal.   

[5] To assist, we attach as A a copy of the original submission of the Director-General, 

and also as B the appeal dated 14 July 2020.  We have not included the attachments 

to that appeal.   

Issues 

[6] The core issue is whether this is an appeal from a submission on all of the elements 

of the package of plan changes or just to those identified in the original submission? 

[7] There are particular issues which arise as a result: 

(a) Whether the DGD2 Plan Change 148, is incorporated by reference;   

 
2Several zone and chapter names were changed through the plan change process to give effect 
to the National Planning Standards. From the evidence of Mr R Burgoyne these are: 

Notified Version Zone / Chapter 
Name 

Decision Version Zone / Chapter 
Name 

Strategic Direction Chapter (SD Chapter) District Growth and Development (DGD) 
Chapter and Urban Form and 
Development (UFD) Chapter  

Low Density Residential (LDR) Zone Large Lot Residential Zone (LLRZ) 

Residential (RES) Zone Low Density Residential Zone (LRZ) 

Medium Density Residential (MDR) Zone  General Residential Zone (GRZ) 

High Density Residential (HDR) Zone  Medium Density Residential Zone (MRZ) 

Conservation Zone Natural Open Space Zone (NOSZ) 
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(b) Whether or not the submission seeking to alter the LDR and RES-C 

zone provisions to include “all” vegetation rather than just indigenous 

vegetation, can apply to the LLRZ and LRZ zones given the Director-

General has sought only to control indigenous vegetation;  

(c) Whether the earthworks provisions only apply to subdivision or can be 

expanded by submission and appeal to include kauri die-back provisions on 

all earthworks. 

Background 

[8] We need not go into any particular detail as to the value of kauri in New Zealand 

and the effect of kauri die-back disease, also known as Phytophthora agathadicida, which 

is, at this stage, fatal to kauri.  Studies are continuing, but kauri are now regarded as 

nationally threatened/vulnerable.   

[9] Kauri clearly is an important species and is covered particularly by s 6(c) of the 

Act.  I refer to the decision of Director-General of Conservation v Thames-Coromandel District 

Council,3 which gives more background as to the concerns and steps that are thought 

to be appropriate.  Two of the members of this Court also sat on that decision and 

are also involved in ongoing aspects of the kauri die-back provisions for Thames-

Coromandel.   

[10] The kauri die-back issue is well known to the Court, and rules were 

promulgated in the Northland region by Interim Decision [2018] NZEnvC 23 and 

subsequently in [2018] NZEnvC 43 in relation to provisions under the Biosecurity 

Act 1993, s 76 in relation to Rules (Biosecurity Rules).  It is acknowledged that those 

Biosecurity Rules apply to all areas of Northland, including the areas affected by the 

plan changes for Whangarei District Council.  See s 3 of the Biosecurity Rules.   

[11] The Director-General in their original submission specifically identified these 

Biosecurity Rules and noted that they include measures to identify high-risk properties 

but were an incomplete tool to prevent kauri die-back spread.   

 
3 [2018] NZEnvC 133. 
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[12] The issues for this Court can be summarised as follows:   

• Does the submission and the subsequent appeal cover only plan changes 
88I, 115 and 147, or does it include the broader provisions now included 
within the appeal relating to the whole package of changes?  In particular, 
can the Director-General seek changes to the DGD provisions in change 
148? 

• Can the Director-General now argue that the LLRZ and LRZ zone 
provisions should be altered to include all vegetation rather than 
indigenous vegetation? 

• Can the Director-General seek changes to the relevant plan change 
provisions to address Kauri Hygiene Zones and kauri die-back generally, 
in particular, by introducing new objectives, policies and provisions?   

• Importantly this appears to include provisions that might control the 
materials that might be generated within an area of the Kauri Hygiene 
Zone as well as vegetation and earthworks.   

• That issue turns on whether or not the original submission seeking such 
controls was on the plan change and therefore within scope generally. 

[13] We will deal with each in turn after addressing the current application.   

Urgency 

[14] The parties seem to be at an impasse currently, and this has led to the urgent 

application before this Court.  The matter was set down when no proceedings had 

actually been filed or any real information provided for the Court to understand what 

the issue was.   

[15] When we finally received the affidavits and background documentation these 

were unclear.  The Court subsequently instructed that a list of issues was to be 

provided but that did not assist us greatly.  It must be said that the early part of this 

hearing was dominated by the Court’s confusion as to what it was being asked to do.   

[16] After some discussion, the parties agreed that this should be dealt with as an 

application for declaration. given that the parties had agreed to apply to seek some 

direction.  
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[17] The argument is taking place in a provision vacuum because the Director-

General has not provided to us the explicit provisions they currently seek.  It appears 

that there has been something of an impasse in discussions because of a dispute as to 

whether or not the various matters could be part of an appeal.  I do not have the 

details of that and cannot comment further.   

[18] The real difficulty for this Court with any declaration sought is having clarity 

of facts on which it can make a decision.  As has become clear during the discussion, 

the argument is a very nuanced one, and is further complicated by the introduction, 

just after the notification of the various plan changes, of new National Planning 

Standards, which are in fact regulations that proscribe mandatory provisions within a 

plan.   

[19] Of vital importance to this case is that the National Planning Standards require 

various categories of matters to be dealt with in a particular way, including district-

wide provisions for earthworks.  Thus, Plan Change 147 requires a provision headed 

‘Earthworks (Earth)’ but immediately thereafter an issue is identified that it is dealing 

with subdivision earthworks rather than earthworks as a whole.  That will become of 

some moment when we consider the scope of the Director-General’s appeal.   

Can the Director-General seek changes to other plan changes, in particular to 
Plan Change 148, the District Growth and Development provisions?   

[20] We have considered the original submission for the Director-General 

(Annexure A) carefully, and we are unanimous that it clearly identified three proposed 

plan changes.  The use of letters such as 88I, and the exclusion of many of the other 

changes subsequently mentioned in its appeal, show us two things: 

(a) The Director-General was being specific about the matters they were 

submitting on; and 

(b) That they were aware of the other changes.   

[21] That is confirmed further by the package referred to in the evidence of Mr 

Burgoyne for the Council.   
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[22] We have concluded that the Director-General intended only to address change 

88I, 115 and 147.  Firstly, they make a submission only on those matters, and if there 

was any doubt the operations manager states at paragraph 1: “This is a submission on 

proposed Plan Change 88I, 155 (sic) [115] and 147 to the Whangarei District Plan.”   

[23] Ms Hooper argues that the addition of paragraph 4 makes it clear that they 

seek to change other plan changes.  The wording commences:  

My submission seeks amendment to the specific provisions set out in the submission table.   

[24] It is conceded that those only refer to Plan Changes 88I, 115 and 147.  They 

clearly do not extend to cover matters beyond those changes.   

[25] The next sentence is the critical one: 

I also seek additional or amendments to the proposed objectives, policies and activities rules to 
ensure effective management of kauri die-back disease, especially for any works in the Kauri 
Hygiene Zone.   

[26] We would need to include the words “activity rules within the package of plan 

changes” or at least “other plans” to extend it beyond the specific changes referred 

to.  We are clear that the intention of those words was to give the ability to make 

changes both further up the policies and objectives and further through the activity 

rules and other provisions within Plan Changes 88I, 115 and 147.  There is nothing in 

the further wording of Annexure A to indicate such extension to other plan changes 

not included in the submissions.   

[27] Can we say that we do not consider the words in 11(b) of the appeal, being 

the general prayer:  

such other relief as may be necessary or appropriate to address my concerns 

means that changes could be made to other plans. 

[28] If that were the case, there is no particular reason why all other plans might 

not be included, even beyond Whangarei District Council.  We make this point to 

simply show that there is no indication of scope beyond those three plan changes at 

all within the document.  Even on the largest, most liberal interpretation of the 
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wording of the Director-General, it does not include plan changes beyond the three 

identified.   

[29] Accordingly, it is not possible to change Plan Change 148.  I do, however, 

highlight that there is clearly a prayer seeking to change the objectives and policies of 

the three plan changes which are the subject of the submission and subsequent appeal, 

and the scope of that is yet to be addressed.   

Is “all vegetation” within the scope of an appeal in relation to the LDR and 
RES zones? 

[30] The LDR and RES zones have become the LLRZ and LRZ zones. Again, the 

scope of the submission in this case included a series of changes sought that are 

annexed to the submission, and deal with particular provisions in some detail.  Those 

relating to the LDR zone are contained at pages 8 and 9 and to the RES zone at pages 

9 and 10.  Those seek specific changes to provisions to have controls over the 

clearance of “indigenous vegetation”.  The wording is specific, and that wording was 

not incorporated and therefore can be the subject of an appeal.  However, the 

Director-General seeks to extend that appeal to seek inclusion of “all vegetation”.   

[31] We conclude that this is not available to the Director-General because, in 

relation to the Medium Density Residential (MDR) zones rules (at page 11) and the 

High Density Residential (HDR) they sought to prohibit vegetation clearance 

generally (i.e., all vegetation). 

[32] These are specific provisions, and the inclusion of the specific provisions for 

the MDR and HDR and the broader ones only relating to indigenous for the RES and 

LDR zones, in our view, is fatal to an argument that an appeal can cover this issue.   

[33] For reasons that we will discuss later, the scope of the appeal, however, relating 

to kauri die-back and the proposition to include Kauri Hygiene Zone may have 

aspects which may include controls having similar effect by another method.  That 

turns on whether or not the Director-General is able to advance the controls for a 

Kauri Hygiene Zone, and kauri die-back provisions in relation to earthworks.   
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Is the appeal in relation to earthworks on Plan Change 147? 

[34] This turns on the fact that the Public Notice of Plan Change included a 

statement on Plan Change 147 that reads: 

Plan Change 147 – Earthworks (PC147)   
PC 147 proposes a new District Wide chapter to consolidate all objectives, policies and rules 
relating to earthworks associated with subdivision.   

[35] The issue is whether the earthworks subject to change are only those arising 

from subdivision.  We cannot conclude from this simple and general reference that it 

is the only issue that can possibly be covered by that provision.  The statement is a 

general introduction only.  It is clearly intended to apply district-wide and it is clearly 

intended to apply to earthworks.   

[36] Words like “associated” show a more general connection to subdivision. The 

words “associated with subdivision” seem to be an addition.  Mr Burgoyne’s evidence 

stated that this was an intentional restriction of the scope of the notification.  

However, in the statement of scope of the urban plan change, it says:  

… does not include:   
(a) Applying the new Low Density Residential Zone to land other than that with an operative 

Urban Transition Environment (UTE) zoning;…  
(b) Applying the new zones to land… (not relevant)…  
(c) Rezoning any land from an operative rural zone… (not relevant); and  
(d) Rezoning any land to Ruakaka Equine Environment or Marsden Primary Centre (not relevant). 

[37] On that basis, the plan change package as a whole does not explicitly say that 

district-wide rules for earthworks can only relate to subdivision.  The Director-

General made a submission, clearly going beyond the subdivision earthworks, seeking 

that those district-wide rules contain provisions for kauri die-back disease, which are 

now identified as “Kauri Hygiene Zone” provisions.  We cannot conclude that such 

a submission on the plan was excluded simply by the notification or the change itself.   

[38] We now look to other matters that would go to the guiding criteria:  

(a) Did the appellant make a submission? 

(b) Does the appeal relate to matters in Schedule 1, clause 14(1) (a – d)? 
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(c) Did the appellant refer to the provisions or rules? 

[39] In Option 5 Inc v Marlborough District Council4 “provision or matter should be 

given a limited interpretation” and in Royal Forest & Bird Protection Society v Southland 

District Council5 this includes whether “fairly and reasonably raised”.  The Court is to 

look at the whole relief package.6   

[40] More recently, holistic approaches to resolution have been endorsed by the 

High Court in Albany North Landowners v Auckland Council:7  

and that the outcome must be a reasonably foreseen and otherwise a legal consequence of a 
submission.   

[41] Thus, the concern of the High Court in Clearwater Resort Ltd v Christchurch City 

Council8 is whether amendment occurs from a submission “without real opportunity 

for participation by those potentially affected”.  This concern has been reduced by 

subsequent amendments to s 293 of the Act, which give power to re-notify new 

changes if necessary.   

[42] In the case of these plan changes, looking through the reasons for submission, 

in the summary of submissions it makes statements such as:  

Plan Change 143 
143  An additional objective or an amendment to the existing objective is necessary to ensure 
avoidance of the spread of plant pathogens…   

And in Earth rules in PC147:   

This rule is opposed as no provisions are included which restrict earthworks activities which 
could spread kauri die-back disease. 

(emphasis added) 

[43] Overall, when we look at the reasons for submission given, we are not satisfied 

that parties wouldn’t be aware that the Director-General was seeking provisions for 

kauri-die-back over all earthworks rather than just subdivision.  The Council may have 

 
4 (2009) 16 ELRNZ 1 (HC) at [15]. 
5 [1997] NZRMA 408 at [10]. 
6 Shaw v Selwyn District Council [2001] 2 NZLR 277 at [31]. 
7 [2017] NZHC 138, at [148]-[149]. 
8 HC Christchurch, AP34/02, 14 March 2003. 
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been thinking of only subdivision earthworks, but the summation of the submission 

position does not clearly support this.   

[44] When we read the appellant’s submission (annexure A), it seems clear to us 

that the Director-General is seeking additional controls for kauri die-back in relation 

to those three plan changes.  They cite specifically from the Director-General of 

Conservation v Thames Coromandel District Council9 decision.  They refer to the Northland 

Regional Pest and Marine Pathway Management Plan, and they go on to say that the 

Council has particular obligations under s 7 and s 31 of the Act and that the kauri is a 

threatened species.   

[45] In our view, any reasonable person reading that would understand that the 

Director-General was seeking additional provisions or amendments to the proposed 

objective, policies and activity rules for those three plan changes to ensure the 

effective management of kauri die-back disease, especially for any works in the Kauri 

Hygiene Zone.  We do not understand that they would have understood the 

submission to be restricting itself only to subdivision earthworks.   

[46] Thus, tentatively, we conclude the submission was on the plan change and the 

public were able to be properly notified, either by reading the summary of submissions 

or the actual submission itself, as to its terms.   

[47] Even then, given the Director-General is now seeking Kauri Hygiene Zone 

provisions and policy and objective changes, it appears to us that the Court has before 

it appropriate tools to deal with any issues that might arise if those provisions were 

ones beyond those contemplated in the submission or summary of submissions.  The 

use of s 293 is available, and it is always possible that the Council could also either 

withdraw the current change or seek to notify a new change to address those issues.   

[48] We are told that the Council is intending to await the issue of a new National 

Policy Statement for Indigenous Biodiversity to be issued and would then promptly 

notify a change.  It appears to us that that could be done either after such a policy 

 
9 See above n 2. 
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statement was available or before.  Given we are told that it should be available in the 

next two months, it is most unlikely these provisions would be finalised before that 

time.   

Other considerations 

[49] When we come to consider whether this submission is “on” the plan, we have 

concluded that the value of the matter that is being sought to be protected is a relevant 

issue.  After all, it is the duty of this Court in all its decisions and actions to achieve 

the sustainable management purposes of the Act.   

[50] Section 6(c) is a critical provision of the Act, as is clear from superior Court 

decisions, and the protection of nationally threatened/vulnerable species is, of course, 

of high concern to this Court.  When considering whether an appeal is on a plan 

change, we consider that we can take into account the importance of the issue and its 

importance to achieve the purposes of the Act generally.   

[51] We note that not only is the kauri important from an ecological viewpoint, but 

also from a cultural perspective. To that end, that is a factor we take into account 

when considering terms that would address the threat to that species.   

Conclusion on Declaration 

[52] We do not have enough information at the moment to know whether the 

actual provisions sought by the Director-General are within scope or not.  We 

consider that, generally, such provisions could be on the plan change, but we would 

need to make a final decision based upon both evidence and the actual provisions 

promoted before the Court.   

[53] We have unanimously concluded that we will not issue a declaration on 

whether or not these appeals are on the change.  It is clear from this decision that, 

depending on the wording, such provisions could be on the change.   

[54] In that regard, Ms Hooper acknowledged that the actual terms of the Kauri 

Hygiene Zone, and their applicability, might be able to be achieved through objectives 
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and policies of the three plan changes and may be able to avoid some of the other 

issues we discussed, such as objectives being placed in the DGD zone, or the limited 

vegetation removal clause in respect of RES and LDR.  This would turn on the 

wording of those provisions, and whether they addressed achieving the objectives of 

preventing the spread of the pathogen rather than other direct controls.   

[55] Until we see those provisions we are unable to reach a firm conclusion, 

however we are relatively confident such wording could be formulated that would not 

offend against those limitations to scope and would still be within the Director-

General’s original submission, which is of course to prevent the spread of kauri die-

back disease.   

[56] We consider that the Director-General is correct to focus on a Kauri Hygiene 

Zone, and to seek practical and workable provisions that are within the scope of 

changes 88I, 115 and 147.   

Costs 

[57] This does not appear to be a proper case for costs.  The parties have agreed 

to come to the Court to seek direction and to some extent both parties have been 

successful. We reserve any issues of costs to the conclusion of the substantive matter. 

[58] The objective was to give the parties some guidance as to how they might 

proceed to incorporate this important matter within the provisions they have before 

them.  To that end, if the parties require further mediation assistance, could they 

please contact the Registrar, refer to this decision, and mediation will be provided as 

soon as possible. 

 
For the Court:  
 
 
 
 
______________________________  
J A Smith 
Environment Judge 
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To: The Registrar 
 Environment Court 
 Auckland 
 
I, Lou Sanson, Director-General of Conservation (“DGC”), appeal against 
part of a decision of Whangarei District Council (“Council”) on the 
proposed plan changes 82 A & B, 88 A-J, 109 115, 136, 143, 144, 145, 
147 & 148 to the Whangarei District Plan (“Urban and Services Plan 
Changes”). 
 
Background and decision appealed 
 
1. I made a submission on the Urban and Services Plan Changes on 2 

July 2019 and a further submission on 26 August 2019.  I also 
presented evidence to the Independent Hearing Commissioners on 
the urgent need for RMA plan-based action to be taken to help stop 
the spread of Phytophthora agathadicida (kauri dieback disease). 
 

2. I am not a trade competitor for the purposes of section 308D of the 
Resource Management Act 1991.   

 
3. I received notice of the Council’s decision on the Urban and Services 

Plan Changes on 3 June 2020. 
 
4. The part of the decision that I am appealing is Council’s decision to 

reject parts of my submission in relation to kauri dieback 
management.  The Council has included some provisions in the 
Whangarei District Plan through the Urban and Services Plan 
Changes for the protection of kauri trees against the spread of kauri 
dieback but it has left significant gaps to be dealt with through 
future plan changes.  The content of those future plan changes and 
the timing for notification is uncertain.  In the meantime, kauri 
dieback disease is “not waiting around”1, and there are significant 
gaps in the Whangarei District Plan, including:     

 
a. The Council has decided not to include new vegetation 

clearance rules within each Residential Zone for the 
protection of kauri trees against the spread of kauri dieback 
disease.  The activity of vegetation clearance may result in 
the spread of kauri dieback disease through the disturbance 
of soil and the movement of traces of soil remaining on 
cleared vegetation and the equipment and clothing that was 
used for the vegetation clearance.  
 

 
1 Director-General of Conservation v Thames-Coromandel District Council [2018] 
NZEnvC 133 at paragraph 122. 



b. The Council has decided not to include a new rule for 
earthworks associated with land use for the protection of 
kauri trees against the spread of kauri dieback disease.  
There is a rule for earthworks associated with subdivision but 
there is no rule for earthworks associated with other land 
uses.  Other earthworks, associated with land use, are 
equally risky with respect to the spread of kauri dieback 
disease.  

 
c. The Council has decided not to include a policy setting out 

good kauri dieback hygiene procedures.  Good kauri dieback 
hygiene procedures and a management plan approach is 
required because equipment that is used for vegetation 
clearance and earthworks can move from site to site and 
across zones. 

 
d. The Council has decided against the addition of a policy in 

respect of Kauri dieback in the Strategic Direction Chapter. 
Addressing kauri dieback disease is an urgent resource 
management matter that needs to be dealt with across all 
zones. 

 
Reasons for the appeal 
 
5. The reasons for the appeal are as follows: 

 
a. The decision: 

 
i. Does not promote sustainable management of 

natural and physical resources under section 5 of the 
RMA; 
 

ii. Does not adequately recognise and provide for 
matters of national importance under section 6 of the 
RMA, in particular section 6(c); 
 

iii. Represents a failure of the Respondent to fulfil its 
mandated functions under section 31 of the RMA, in 
particular the maintenance of biological diversity;  

 

iv. Is contrary to policy 11(a) of the Coastal Policy 
Statement and policy 4.4.1(1) of the Regional Policy 
Statement. 



b. Kauri dieback disease has been confirmed in kauri trees 
located in and around the Whangarei District.2  The disease is 
a lethal root rot disease caused by the pathogen 
Phytophtothora agathidicida.  There is no known cure for 
kauri dieback and all effort is needed to stop the spread of 
this disease to new sites.3 
  

c. The rapid spread of kauri dieback disease is responsible for 
the major shift in conservation status for kauri trees from 
Not Threatened to Threatened-Nationally Vulnerable.4 

 
d. The Environment Court has provided guidance on the 

approach to be taken for kauri dieback disease and it has 
confirmed that there is jurisdiction in the RMA to include 
provisions in a district plan to prevent the spread of kauri 
dieback disease.5 
 

e. The Independent Hearing Commissioners have noted that 
there is an urgent need for RMA plan-based action to be 
taken to help stop the spread of kauri dieback disease and 
Council has decided to include some provisions in relation to 
kauri dieback disease but in making its decision Council has:  

 
i. left significant gaps to be dealt with as part of future 

plan changes; and  
 

ii. not approached questions of scope in a realistic and 
workable fashion. 
 

f. In Royal Forest and Bird Protection Society v Southland 
District Council6 the High Court confirmed that the 
assessment of whether any amendment was reasonably and 
fairly raised in a submission should be approached in a 
realistic and workable fashion. 
  

g. New vegetation clearance rules are required within each 
Residential Zone for the protection of kauri trees against the 

 
2 Evidence of Antony Julian Beauchamp prepared for the Council Hearing and dated 7 
November 2019. 
3 Evidence of Antony Julian Beauchamp prepared for the Council Hearing and dated 7 
November 2019. 
4 Evidence of Antony Julian Beauchamp prepared for the Council Hearing and dated 7 
November 2019 at paragraph 13 and De Lange PJ, Rolfe JR, Barkla JW et al., 2018, 
Conservation Status of New Zealand Indigenous Vascular Plants, 2017. Wellington, 
New Zealand: Department of Conservation. 
5 Director-General of Conservation v Thames-Coromandel District Council [2018] 
NZEnvC 133. 
6 Royal Forest and Bird Protection Soc v Southland DC [1997] NZRMA 408. 



spread of kauri dieback disease because the activity of 
vegetation clearance has the potential to result in the spread 
of kauri dieback disease through the disturbance of soil and 
through the movement of traces of soil remaining on cleared 
vegetation, equipment and clothing that was used for the 
vegetation clearance.   
 

h. A new rule for earthworks associated with land use is 
required for the protection of kauri trees against the spread 
of kauri dieback disease because other earthworks, 
associated with land use, are as risky as earthworks 
associated with subdivision with respect to the spread of 
kauri dieback disease.  

 
i. A policy setting out good kauri dieback hygiene procedures 

together with provisions requiring a management plan 
approach is required to protect kauri trees against the spread 
of kauri dieback disease because equipment that is used for 
vegetation clearance and earthworks can move from site to 
site and across zones. 

 
j. The addition of a policy in respect of Kauri dieback in the 

Strategic Direction Chapter is needed to protect kauri trees 
against the spread of kauri dieback disease because 
addressing kauri dieback disease is an urgent resource 
management matter that needs to be dealt with across all 
zones. 

 

k. The Council has erred in deciding that it would be beyond the 
scope of my submission to include a new policy for kauri 
dieback in the Strategic Direction Chapter of the Plan.  While 
I have set out specific amendments in a table at the end of 
my submission dated 2 July 2020, paragraphs 4, 6-8, and 
11(b) of my submission record that I am seeking such 
additional amendments as may be necessary to ensure the 
effective management of kauri dieback disease. The inclusion 
of a policy to address kauri dieback issues in the Strategic 
Direction Chapter of the Plan is necessary and is within the 
scope of my submission. 

 

l. While the table at the end of my submission refers 
specifically to the Earth, Living and Open Space zones 
(Chapters 88I, 155 and 147) my submission  more generally 
seeks the inclusion of provisions in the Whangarei District 
Plan to work alongside other measures to help stop the 
spread of kauri dieback disease.  Not referring specifically to 



the Strategic Direction Chapter in my submission does not, in 
itself, mean that amendments to that Chapter are beyond 
the scope of my submission. 

 
m. The inclusion of the provisions I have sought in the 

Whangarei District Plan though the Urban and Services Plan 
Changes are necessary to ensure the effective management 
of kauri dieback disease. It would also better enable 
Whangarei District Council to perform its mandated 
functions under section 31 of the RMA, in particular the 
maintenance of biological diversity which Council is to 
achieve through the integrated management of effects, 
including the adoption of controls to prevent or mitigate the 
actual or potential adverse effects of the use of 
contaminated land.7 

 
Relief sought 

 
6. I seek the following relief: 

 
a. The inclusion of further provisions in the Whangarei District 

Plan through the Urban and Services Plan Changes to help fill 
the gaps and to work alongside the other measures that are 
required for the protection of kauri trees against the spread 
of kauri dieback disease.  This includes the insertion of the 
following provisions (or provisions to similar effect):      

 
i. New vegetation clearance rules within each 

Residential Zone for the protection of kauri trees 
against the spread of kauri dieback disease as follows 
(or words to similar effect):  
 

The cutting, disturbance, removal or destruction of 
indigenous or exotic vegetation within three times 
the maximum radius of the dripline of a New 
Zealand kauri is a discretionary activity. 

 
ii. A new rule for the Earthworks Chapter providing that 

any land use related earthworks within three times 
the maximum radius of the canopy dripline on a kauri 
requires a resource consent, either as a discretionary 
activity as would occur for subdivision earthworks in 
the same area; or as a restricted discretionary activity 
rule requiring a management plan for such 
earthworks similar to the rule approved by the 

 
7 See The Director-General of Conservation v Thames Coromandel District Council 
[2018] NZEnvC at paragraph 45. 



Environment Court in relation to the proposed 
Thames-Coromandel District Plan.8  If the 
recommended ‘earthworks’ definition from the 
National Planning Standard is accepted, then it would 
be necessary to make any such land use rule apply as 
well to gardening, cultivation, and the disturbance of 
land for the installation of fence posts.  

 
iii. A policy setting out good kauri dieback hygiene 

procedures using a management plan approach and 
provisions that are similar to the provisions in the 
Thames Coromandel District Plan. 

 
iv. A policy in respect of Kauri dieback in the Strategic 

Direction Chapter which addresses the following 
matters: 

 

1. The overarching policy directive of avoiding 
adverse effects / no more than minor adverse 
effects from plant pathogens including kauri 
dieback disease; 
 

2. The existence of a risk area around each kauri 
tree; 
 

3. The need to treat all soil around each kauri 
tree as potentially contaminated; 

 
4. The need to ensure equipment, machinery 

and clothing is clean of soil before entering 
the risk area around a kauri for any activity 
that would disturb the soil; 

 
5. The need to ensure equipment, machinery 

and clothing is clean of soil on exiting the risk 
area around a kauri for any activity that would 
disturb the soil; 

 
6. The need to either retain soil in the risk area 

around a kauri or to dispose of it at an 
approved location for the disposal of 
potentially contaminated soil; 

 

 
8 Director-General of Conservation v Thames-Coromandel District Council [2018] 
NZEnvC 133. 



7. Where vegetation clearance occurs in the 
vicinity of kauri to ensure all equipment is 
clean before and after, that care is taken to 
minimise disturbance of soil, and that 
vegetation cuttings either remain in the 
vicinity of kauri or are disposed of to a secure 
facility; 

 
8. Where kauri are pruned or removed, all wood 

and sawdust is either left within the risk area 
around the kauri or collected and disposed of 
at a secure facility; and 

 
9. The circumstances when a management plan 

approach is able to be encouraged (more than 
one kauri, on-going or large-scale earthworks, 
potentially in urban areas) an outline of what 
needs to be addressed in a management plan. 

 
b. Such further, consequential, or alternative relief to like 

effect, that the Court considers fit to address my concerns; 
and 

 
c. Costs. 
 

7. I agree to participate in mediation or other alternative dispute 
resolution proceedings. 
 

 
________________________________ 
Natasha Hayward 
Director Planning Permissions and Land 
Department of Conservation 
Acting pursuant to delegated authority on behalf of the Director-
General of Conservation9 
 
 
 
Date: 14 July 2020 
 

 
9 A copy of the Instrument of Delegation may be inspected at the Director-General’s 
office at Conservation House (Whare Kaupapa Atawhai, 18/32 Manners Street, 
Wellington 6011). 




