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A: The appeal is refused and the provisions of the operative plan as they relate to 

noise provisions, particularly those relating to the Noise and Vibration (NAV) 

chapter and PORTZ zone, are confirmed. 

B: This does not appear to be a case where costs are appropriate, but any 

application is to be filed within 20 working days, replies within 10 working days 

and the final reply, if any, 5 working days thereafter. 

 

REASONS  

Introduction 

 Whangarei District Council introduced Plan Change 144 in 2019.  The changes 

to the operative plan intended to incorporate some particular provisions for 

infrastructure including a new port zone provision PORTZ into the plan.   

 This was part of a rolling plan review which rezoned urban land, open space 

land and regionally significant infrastructure.  It also introduced several district wide 

chapters; subdivision, strategic direction, transport networks, sign lighting and three 

waters management. This was collectively known as the urban and services plan 

change.   

 Part of Plan Change 144 introduced a new zoning PORTZ. The PORTZ zone 

relates to approximately 145.5 hectares of land.  Northport Limited (Northport) 

currently operates within some 48.5 hectares associated with the Coastal Marine Area 

(CMA) berthage. However, Northport owns some 104.9 hectares of the PORTZ 

zone while we understand Marsden Maritime Holdings Limited (MMH) owns the 

balance.   

 Under the operative plan, the port is zoned as Marsden Point Port Environment 

(MPPE). It provides for the development of land through deep water port. 

 Annexed hereto marked “A” is a copy of a plan showing the PORTZ Zone with 
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three management areas Port A, Port B and Port C.  Port A is the current area of 

Northport Operations.  It is not clear what proportion of areas B and C are owned 

by MMH. The lack of clarity about the PORTZ areas included with this appeal only 

became evident later in the hearing.   

 Plan Change 144 did not seek to introduce any new noise controls for the port 

but a submission was made by Northport seeking the implementation of such 

changes.   

 There are a number of industrial, business, residential and open space areas in 

proximity to the PORTZ zone.  The closest is the Marsden Point Oil Refinery which 

is currently undergoing a change from an oil processing plant to a distribution centre.  

Carter Holt Harvey also have a laminated veneer timber plant (LVT) and sawmill and 

there are a number of other light industrial operations located in the immediate 

vicinity or proximate to the port zoning. 

 There are also two major nearby areas of residential activity being: 

(a)  at Marsden Bay and One Tree Point located to the east; and  

(b) on the other side of the harbour mouth is the Reotahi Rural Village a little 

over one kilometre from the current port berths. 

Northport consents and future growth 
 

 In 2003, the Northport obtained resource consent to construct two berths 

known as Berth 3 and Berth 4 with some associated hard area storage, giving potential 

for the port to expand and develop further in the future.  

 Berth 3 was constructed in around 2006 but Berth 4 has still not been 

constructed.  It appears to be common ground (and follows in our view from the fact 

that part of the consent has been implemented) that the resource consent still remains 

available.  That consent will build further to the west from the existing Berth 3 towards 

the Marsden Point Oil Refinery site and berthage dolphins.  It is likely to be associated 
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of with reclamation storage areas.  

  Notwithstanding that part of the consent was implemented in 2006, there has 

been no further development on the site since that time.   

 In around 2016, Northport began publicising an intent for future development 

by a “Vision for Growth” campaign.  However, no applications for resource consent 

have been filed either prior to or subsequent to introduction of Plan Change 144 or 

these appeals.  Northport says the Regional and District resource consent applications 

are imminent. 

Existing noise controls   

 It should be noted that the 2003 consents imposed noise limits in respect of the 

port operation from Berth 3 to Berth 4 of 55dbA L10 daytime and 45dbA L10 at 

night.  Those controls appear to still be applicable.  

  The District Council plan deals with noise in its NAV chapter and those are 

particularly relevant for the current purposes.  The Operative Plan NAV provisions 

contain a 55 dBA L10 requirement between the hours of 7.00 am and 10.00 pm and 

45 L10 and 65 dB L10 max between 10.00 pm and 7.00 am, except for emergency 

service vehicles and the operation of emergency service callout sirens.   

 However, since the Noise Chapter 44.4.8 was introduced, there have been 

further changes by way of NAV 6.1 which now controls noise from daytime 7.00 am 

to 10.00 pm to dB LAeq 55 and at night dB LAeq 45 with dBLA max of 75.  There 

are some plan provisions relating to special noise operations in relation to the airport 

but there are no particular provisions in relation to the port.   

 The Regional Coastal Plan Rule 22 C.1.8 would apply to any future change in 

coastal operation and if Regional noise limits in that plan were exceeded would require 

a consent.  The Northland Regional Council Plan requires 7.00 am to 10.00 pm 55 dB 

LAeq 15 minutes and for night time 10.00 pm to 7.00 am 45 dB LAeq 15 minutes and 

LA F max of 75 dB.  These are identical to NAV 6.1.   
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 Accordingly, it must now be said that the district and regional plans are aligned 

in relation to the noise on land or water within the Port.  Under both plans the noise 

standards must met at the notional boundary of any noise sensitive activity.  At this 

time, there are no noise sensitive activities identified in the water within the CMA.  

 With nearby SEA areas, special mammal (SMMSA) and bird notations (SBA), 

any Regional Council consent may impose some noise restriction, but this is as yet 

unclear.  The Proposed or Regional Plan currently has no particular noise controls 

proximate to significant natural areas. 

 In relation to the nearby activities, it is unlikely that the Refinery is a noise 

sensitive activity and thus it is unlikely that any parts of the Refinery within the CMA, 

i.e. refinery the berthage or dolphins, could be said to be subject to the noise sensitivity 

provisions of the regional plan.   

 The district plan NAV rules do not seem to apply generally for industrial or 

commercial area. They apply at the boundaries of Living 2 and Living 3, urban 

transition, rural production, rural village, residential and rural (urban expansion 

environments).  

 There is noise effect from the port possible on the coastal edge at Marsden / 

One Tree Point residential area to the east and across the Harbour entrance at Reotahi 

rural village.  The key issue is the port noise to the north at Reotahi Rural Village 

around one kilometre away over water. We attach a noise contour Map as “B” showing 

the relationship of these areas   

Appeal to cover only part of PORTZ zone 

 The Court did not discover until several days into the hearing that Northport is 

seeking rules not in respect of the PORTZ Zone but in respect only of that part of 

management area A immediately adjacent to the berthage.  It is important to note that 

the appeal sought the Port Noise Standard in relation to noise generated within the 

PORTZ zone.  There is no indication either in the appeal or the submission that the 

change was intended to apply only to part of the PORTZ zone.   
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 Northport in its submission sought that there be some special Port noise 

controls for the Port but it did not specify what controls or identify the area that might 

be affected.  It did have a line, showing a minor incursion into the residential area to 

the east of the site of Marsden Bay and One Tree Point and into Reotahi Village on 

the opposite side of the bay.  The exact purpose of the line and its consequences, 

however, were not spelt out until the Commissioner hearing. We attach that map as 

“C”.  

 Commissioners for the Council declined the change on the basis that the effects 

of the Noise Standards were not sufficiently spelt out in the submission and the more 

refined approach sought to be adopted at the Commissioner’s hearing was not within 

the scope of the submission.  As already noted, the fact that the noise controls were 

not in relation to PORTZ as a whole was not a matter specifically addressed in the 

submissions or decision. 

  Northpoint appealed the decision and sought that the port noise standard be 

included for the PORTZ zone with consequential amendments to the noise and 

vibration chapter.  It also appealed the decision not to include sound insulation 

requirements for new dwellings and noise sensitive activities within the port noise 

management area.   

Section 293  

 After filing the Northport appeal there followed a dispute as to the whether this 

aspect of their appeal was “on” the plan change and in particular whether the 

submission had sufficiently identified the outcomes sought by Northport.  

  After some time, the parties came to the Court and asked that the Court make 

a consent order under s 293 on terms agreed between the parties.  It appeared that 

rather than argue about the jurisdictional issues, the parties agreed the matter would 

be better addressed by making a s 293 order and arguing the merits of the matter at 

substantive hearing.   

 The fundamental concern of the Council was that some people who have an 
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interest in this matter may not have understood that a submission affected their 

properties.  As the matter was agreed between the parties, the Court made an order 

and it is important to annex the terms hereto to understand the way in which the 

matter proceeded.  This document is attached as “D”.   

 It is noted that there was no agreement by the Council at this point that the 

changes should be made as sought by the appellant but simply that the matter should 

be notified and proceed to a hearing. 

   Subsequently, several parties have filed submissions in respect of the matter.  

Eventually, the matter was forwarded to the Court and several s 274 parties joined. 

These included Mr George and Mr Twyman, although there had been other notices 

(Mr Burns which was subsequently withdrawn).  These submissions reflected a 

uniform concern by residents at Reotahi Rural Village that the noise limits sought by 

the Northport were excessive and unnecessary in the current circumstances.   

Plan Change 144 as it relates to the port 

 It is important to note that both the MPPE and the PORTZ zoning aim to 

achieve similar outcomes: 

(a) recognise the importance of the Port;  

(b) enable port related activities within the zone while managing conflicts 

with residential use; 

(c) the area for MPPE and PORTZ appear to be identical.  

 To this extent it must be said that the new provisions PC144 included 

strengthened relevant objectives and policies in relation to the PORTZ zone.   

 For completeness, it should also be noted that the proposed Northland Regional 

Plan also shows a SEA area near the PORTZ zone which was the subject of an appeal 

by Northport.  The end result was the Court concluded SEA maps beneath the zone 

of the CMA area of Northport in question should continue in place and accordingly 
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activities within the reclamation of Northport in the CMA will be non-complying 

activities.1  

 It is also important to note that beside the port, there are a number of coastal 

areas of importance, not only the SEA to the east but also areas for significant marine 

mammals (SMMSA) and sea birds (SBA) in this area.  These will be important matters 

for consideration in any future development consent application.   

 In relation to Plan Change 144, MMH also made submissions on PC144 and 

sought various amendments for the port.  Although it is not directly relevant for 

current purposes, they were resolved by consent order on 30 March 2021.  It is 

important to note that it included port management subareas within PORTZ to 

facilitate permitted commercial and industrial activities and specified port 

management area B (shown in “A” as attached).  

Northport noise submission 

  Ms McGrath, the planner for the Council, neatly summarises that the 

Northport submission to PC144 is seeking the adoption of the Port Noise Standards 

6809:1999, with amendments of NAV 6.1 to allow a 5-day Ldn of 65 dB and 68 for 

one day and night time of 60 dB LAeq 9 hours 65 dB LAQ 15 minutes and 85 dB LA 

max.  It also seeks the introduction of a new noise insulation requirement for 

residential activities within the new port noise management area.  Ancillary to this is 

the adoption of a Noise Management Plan. 

 Although the port noise management area was not specified in the submission, 

there was a plan showing properties likely to be affected.  This map is attached as “C”.  

This went into residential areas to the east and to the top of the ridge at Reotahi. 

Northport sought similar relief with respect to both areas using a Marsden Point 

Noise Area Overlay.  A further submission on the Northpoint submission from the 

Refinery, supported the request that sound insulation requirements be added NAV 

6.5 applicable to the Port Noise Management Area. 

 
1 Royal Forest & Bird Protection Society of New Zealand Inc v Northland Regional Council [2021] 
NZEnvC 21. 
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 By the time of the hearing before the Council commissioners, Northport was 

proposing: 

(a) a map of inner and outer noise control boundaries;  

(b) day and night time noise rules applicable to the inner and outer noise control 

boundaries;  

(c) a requirement for noise protection for new buildings containing noise 

sensitive activities between the inner and outer control boundary;   

(d) a requirement for a port noise management plan;  

(e) a requirement for Northport to offer noise mitigation for existing dwellings 

between the inner and outer control boundaries where monitored levels 

exceeded 55 dB Ldn (5- day). 

 The Commissioners refused the proposals, in part, on the basis that they were 

not part of the submission.  Northport appealed against the decision not to include 

the port noise standard and consequential amendments to the noise and vibration 

chapter of the operative plan, including the decision not to include sound insulation 

requirements for new dwellings and noise sensitive activities establishing inside the 

port noise management area.   

The Ports future expansion 

 It is common ground that the port currently complies with NAV 6.1.  Although 

there are occasional complaints relating to the operation of the port, these relate to 

the L MAX banging sounds mostly from loading and unloading logs and containers 

from ships at berth.  Modelling shows that existing sound fits within both the 

L55 LAeq (day) and 45 LAeq (night), and with very rare exceptions, the maximum 

figure 65 dB LAF. 
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   The port is concerned in two ways: 

(a) if Berth 4 and its associated storage is constructed, this may yield 

outcomes at night in Reotahi which exceeds NAV 6.1; and 

(b) if the port is constructed in accordance with the Vision for Growth, 

this may involve impact both to the east at Marsden Bay/One Tree 

Point and increase the noise environment at Reotahi. 

 There are a number of assumptions made in the modelling relating to the type 

of activities that might occur under the Vision for Growth.  One of the major ones is 

the installation of a dry dock at the eastern side of the site.  This would require 

resource consent and it is very close to the SMMSA, SEA and SBA areas.   

 Both Regional and District consents will be required. So far as Berth 4 is 

concerned, arguably this can be constructed in accordance with the existing consent 

(without any decision on the point by this Court).  The parties have assumed it may 

be constructed.  In that regard, the modelling shows the only area that may be affected 

are some individual properties at Reotahi with the night time noise levels exceeded by 

up to 3 dB.  There are questions as to the real world levels versus the model.  However 

the acoustics experts largely agreed with the modelling for Northport in this aspect.   

 At this stage, it would appear that if they do exceed the District noise limits they 

will also exceed the Regional limits and would require a further consent.  The reason 

for the uncertainty is that the current consent is granted conditional upon achieving 

45 dbA L10 at night.  This is likely to be slightly lower than the equivalent LAeq and 

the exceedances are more likely to occur.   

Noise  

 However, this is well short of the figures sought by the Northport which seeks 

to operate a seven-day averaging system.  This will have the effect of allowing noise 

at night to be somewhat higher than the 45 dBA (around 50) at night and with shorter 

periods with higher peaks than anticipated either under NAV 6.1 or the consent.   
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 We heard a great deal of evidence from well experienced acoustic consultants 

as to the measurement parameters and appropriate noise limits. 

   While there was a large measure of agreement over most matters, there was a 

difference between the experts as to the attenuation with windows open inside a 

house.  For practical purposes, we accept 15 dB reduction inside a house with 

windows open in the current circumstances.  There was also a difference between the 

experts as to what was the appropriate sound level inside the house.  We would adopt 

figures of 35 dBA Leq for bedrooms and 40 dBA for the other rooms inside the 

house.   

 There were also disputes as to how mitigation might occur.  For the record, we 

consider that attenuation should require temperatures to be maintained at a reasonable 

level (given the heat in Northland) and the offer to be available to all parties adversely 

affected by noise. The attenuation should be achieved with the air conditioning system 

on, if that method is utilised, or with the windows opened for air circulation if a heat 

pump is not utilised. We consider there should be a general requirement to achieve 

the results by insulation, air conditioning or some combination thereof.   

 However, we need not go into all of these arguments in detail given that these 

were largely peripheral to the fundamental expert issue in this case. That is:  

(a) is a port noise measurement system with inner and outer boundaries 

the most appropriate for the port in this Plan?; 

(b) in assessing the most appropriate provisions what are the most 

appropriate controls and parameters for sound to be measured;  

(c) what are the most appropriate parameters?;  

(d) this turns on what state of development we should provide for the Port 

in this Plan change.  

 The Port activity is not yet impinging significantly into residential use and our 
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fundamental conclusion is that it should not do so.  In other words, we conclude that 

the port should be able to manage its noise so that it does not have an unreasonable 

effect on the residential receiving properties at Reotahi or Marsden Bay or One Tree 

Point.  

Port noise standard 

 As a matter of general principle, we conclude that the Port Noise Standard is a 

better method to approach sound at the port, comprising at least an outer control 

boundary (and probably inner control boundary) with limits set in terms of Ldn.  

However, whether extra parameters should be used i.e. LAeq Lmax and the exact 

wording of any mitigatory offers are matters we conclude we do not need to address 

on this occasion.   

 Quite simply, we have concluded that the limits in NAV 6.1 (or at any port noise 

boundary) would require the LAeq to be 55 during the day and 45 at night.  We also 

conclude that the LAFmax of 65 is appropriate.  These would be measured at the 

nearest receiver.   

 We think little turns, in the current circumstances, upon whether this is at the 

boundary or at the notional house envelope.  However, it is currently worded to be at 

the property boundary and it appears that the Council’s conclusion is that this plan 

provision should achieve amenity for the site rather than only the house.   

 These matters may need to be revisited in due course.  However given that the 

NAV limits are reinforced by the current requirements operative in the PRP, we 

concludes that, in practical terms, the limits should apply at the nearest land boundary 

to the east and at Reotahi foreshore.  The implications of this are that the port will 

need to design its future growth to accommodate this noise envelope.   

 It will need to adopt mitigatory measures or avoidance measures to ensure that 

the noise environment around the Port is not unduly contaminated by sound.   

 We recognise that there is a tension between this and the operation of the port 
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and the exact terms of any Port noise management, application of the port noise 

standard and the measurements that would apply. These are clearly matters that need 

to be resolved in the long term.  Fundamentally however we have concluded that this 

is not the time to do so.   

Future development unclear 

 Our fundamental reason for this conclusion is that the future development of 

Northport, the PORTZ Zone and this area generally is still unclear.   

 Recent events with COVID-19 have led to a huge increase in the throughput of 

the port.  There were also issues relating to the continuation of the port in Auckland 

and the larger vessels that will be utilising the various ports in New Zealand in terms 

of size, frequency and the like.   

 We are satisfied that even with the construction of Berth 4, it is possible for the 

Port to continue operating on a seven-day a week basis with relatively minor 

modifications to ensure that it complies with resource consent and consequently 

meets the District and Regional Plans.  

  The real issue for the port is whether it needs to: 

(a) modify its vision for growth; and/or 

(b) can take other mitigatory steps; and 

(c) avoid exceeding the noise modelling for nearby areas.   

 We do appreciate that the placement of an outer boundary line on properties 

would at least give some warning to future residents of the likely change in the sound 

envelope.  However, the line at this stage may prove to be misleading as people 

purchasing now would assume that the port was operating at or near the limits shown 

in the outer boundary rather than well within limits of NAV 6.1 currently.  We stress 

Berth 4 has a condition that requires 55 dBA L10 and 45 dBA L10 at night.  
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New consents required 

 The second major reason why we consider it is premature to revisit the NAV 

Chapter port noise at this stage is that the port cannot develop, particularly around its 

berthages and into the marine area without resource consents. 

   The types of consents that might be granted (both as to scale and conditions) 

require careful evaluation around complex issues.  Given any appeals may come to 

this Court in due course, it would be unfair and unwise of us to suggest what type of 

controls may or may not appropriate at that stage.  Nevertheless, the nature of those 

Regional and District consents (if granted) and any conditions applying to them will 

have a significant impact on the sound envelope from the port activities. 

 In particular any consents in the Coastal Marine Area (CMA) will engage with 

policies under the New Zealand Coastal Policy Statement (NZCPS). Given the 

recognition of a Significant Ecological Area (SEA) within the western footprint of the 

regional port area, and the SEA proximity to the port, issues under policies 11, 13 and 

15 are engaged. The Significant Bird Area (SBA) and Significant Marine Mammal and 

Seabird Area (SMMSA) nearby may give rise to similar issues. 

 Counsel for the District referred all parties to the Court of Appeal Port Otago 

decision2 released on 2 December 2021, after the hearing. This emphasises the ‘avoid’ 

wording of policies including 11, 13, 15 compared to the ‘recognition’ wording of Port 

Policy 9 in the NZCPS. 

 There are also issues with alternative locations for the land-based aspects of 

Northport’s activities.  While we considered that Northport could ameliorate noise by 

locating some of its activities further inland on the Port Zone, Northport is apparently 

reluctant to do this because the land is owned or operated by others. 

The introduction of rail and refinery changes 

 We also conclude that the sound contour for the port area is likely to be changed 

 
2 Port Otago Ltd v Environmental Defence Society Inc [2021] NZCA 638. 
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with the introduction of the new rail link which we understand is currently under 

construction.  Part of the unknowns in this whole situation is what volume of freight 

is to go through the port.  

  This change is to be combined with the recent closure of the refining activity 

at Marsden Point as it is moved towards distribution.  Again, the usage of rail or road 

for distributions of refinery products may also influence the entire sound envelope.  

  As was noted in the discussion with Mr Twyman (who is an environment 

officer at the Marsden Point Refinery), whether the refinery will dispose of or change 

use of some of its area is unclear at this stage.  

  Quite simply, the change in the refinery together with the change to rail and the 

unknown nature of the future of the port configuration just provide too many 

imponderables for this Court to be able to finalise the form of any appropriate noise 

controls.   

Which is the most appropriate control?  

 Section 32 of the Act requires us to conclude the most appropriate control.  We 

are left with various possibilities between the status quo NAV 6.1 and those proposed 

by the appellant.  Our fundamental difficulty in this case is that it is not simple for us 

to assess these in terms of benefits and costs.   

 Of the options, certainly in the current situation, the NAV 6.1 has the advantage 

of certainty and allows for adaptation to any future changes to the port operation, the 

CMA occupied space and the range of activities.  It is difficult to see that there is any 

current difficulty for Northport beyond ensuring they minimise noise and the possible 

need to carefully examine the activities that may occur if Berth 4 is constructed to 

ensure that they do not exceed the night time limits.   

 Nevertheless, we are not satisfied that there is any clear evidence that increased 

noise levels must occur.  Even if there was, this would mean the existing resource 

consent could not be relied on to construct Berth 4.  
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  Overall, we consider that the continuation of NAV 6.1 is not only practicable 

(it will achieve appropriate controls) but it is also effective and efficient.  We say this 

because for the current operation, it does not appear to have any particular impact.   

 Even for the construction of Berth 4, it appears to us that the slight elements 

of transgression that were identified in Mr Fitzgerald’s report are relatively minor, 

around one to three properties, and may be easily subjected to mitigatory measures 

through machinery, operational position and the like.  

  More particularly, Northport will need to obtain consents for any further 

extension or deviation from its current consent in relation to excess noise.  It is likely 

that both Regional and District consents would be required, which would bring into 

play the question of the appropriate way to deal with noise in both the CMA and on 

land.   

 Given PC144 did not directly address noise for the port, we do not consider 

there is any particular efficiency in utilising this process to add noise management for 

part of the PORTZ zone until the future development is far more certain.   

 We also have to consider not only the activity of the operation of the port but 

the expectation of the residents.  The port and refinery are over a kilometre across the 

water from Reotahi and to the west of the One Tree Point / Marsden Bay area.  We 

would have thought residents would have a reasonable expectation that the noise from 

these activities would be controlled to provide a reasonable level of amenity for the 

residents.  That expectation would include noise both indoors and outside.  What is 

reasonable is a matter which we do not need to be drawn on at this stage.  Currently, 

that is 55 dB LAeq day and 45 dB LAeq night with L 65 LAQ max at night.   

 We agree that the questions of economic versus amenity impact would need to 

be judged carefully.  We are not able to do that in the current situation because the 

actual development on this site is unknown.  It relies on further consents which may 

in themselves require significant evaluation and may be subject to many conditions.  

Even the Berth 4 consent is subject to noise conditions.   
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 These conditions will predicate the environment in which the port can operate 

and the noise which it can generate.  In particular, we understand that Northport is 

about to file consent applications and in our view any economic issue that the noise 

controls are an unreasonable constraint on the Port, are simply not made out on the 

facts.   

 Process unfair to residents 

 The residents raised concerns with the use of the s 293 process.  We should 

briefly state that we conclude there is no unfairness to residents from the notification 

process itself.   

 Any notification issue was overcome through the s 293 process.  Given that the 

process did involve the PORTZ Zone provisions, we suspect that this would probably 

pass the relevant tests for being “on” the variation or change.  However, we note that 

we have not considered this matter in detail nor was it argued comprehensively before 

us given the parties’ agreement to continue under s 293.   

 
Section 32 integrated decision 

 Overall, we have concluded that the most appropriate outcome under s 32 of 

the Act is to continue with provisions of the Whangarei District Council and the 

operative provisions of NAV 6.1.   

 Whilst we recognise that this may create some tensions in measuring the source 

of noise in relation to land and water, these are minimised given the same parameters 

are used both in the Regional and District Plans.   

 Nevertheless, we consider that when new limits are to be adopted or to be 

considered that the Port Noise Standard represents an appropriate methodology.  We 

agree that the Port Noise Standard does not specify the numerical limits that should 

be imposed on each boundary or the exact terms of the mitigation measures that 

should be provided.  We have expressed some tentative views on the parameters but 

given they are not foundational to the decision we have reached we have not gone 

into a detailed explanation of these.   
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 Whilst we accept there may be some level of change for residents in these areas, 

we consider that the impact of noise on the social and cultural amenity of residents 

needs to be weighed carefully with the value of the PORTZ zone and its activities.  In 

our view, the appropriate time to do this is when the port development is much more 

certain, either after or as part of any application for further consents.   

Outcome 

 We do not consider that the Appellant has established to our satisfaction that 

the adoption of port noise standard as suggested by it or the higher outer limits should 

be adopted at this stage.  

 We encourage Northport to operate a port noise management plan which it can 

do without requirements in the district plan.  It should do so to meet the requirements 

of s 16 of the Act to reduce noise to a reasonable level.  The most appropriate 

provisions remain those of the Operative District Plan.   

 We conclude the appeal is refused and the provisions of the Whangarei             

District Plan will remain unchanged. 

  This does not appear to be a case for an award of costs.  However if any party 

seeks such costs, they are to file an application within 20 working days, reply within 

10 working days and a final reply, if any, in five working days thereafter.   

 

For the Court:  

 

______________________________  

J A Smith 
Environment Judge 
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ORAL DECISION OF THE ENVIRONMENT COURT 

The Court makes the following Directions under s 293 of the Act: 

A: Notice is to be issued to the owners of properties that are identified as being within 

the original 'outer' boundary, the community liaison group and relevant iwi/hapu 
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by means of a direct letter giving a general outline of the latest application, a map 

and summary information of the changes. This letter would include an information 

package, with background information including the noise data and assessment of 

noise issues, the memorandum of counsel, the directions of this Court and contact 

information, to enable people to understand the impact of this proposal. 

B: A public notice is to be published giving a general outline of the application and a 

map of the area, and advising contact details of designated Northport and Council 

staff members who are to be contacted with any queries. 

C. Information is to be made available on the Northport and Council websites. 

D. Objections to the new proposal are to be lodged via the s 274 RMA process with 

the Environment Court. 

E. Costs are reserved. 

REASONS 

Introduction 

[1] This is an application for directions under s 293 of the Act to allow further 

publication and consultation in respect of changes sought by Northport Limited 

(Northport) to the Urban Package, particularly in relation to the generation of port noise. 

[2] Having received affidavit evidence from Whangarei District Council (the Council), 

neither party had any questions and the affidavits were allowed in without further 

confirmation. Accordingly, the hearing commenced on 4 February 2021 with those 

documents having been pre-read by the Court. 

Background 

[3] There is no issue that the changes sought by Northport, as it relates to noise issues 

generally, was a matter within the scope of the Urban Package and service plan changes. 
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Northport filed a submission in relation to the plan change seeking, among other things, 

the imposition of noise controls basically in accordance with the Port Noise Standard 

Rules NZ6809. Those rules give the ability for ports to look at noise contour approaches, 

among other approaches that could be adopted. 

[4] At the time of the submission, Northport gave a generalised indication of the 

control limits. That is annexed hereto and marked A. That map, as can be seen, has two 

areas of effect. The first is to the west of the Northport site, involving approximately 

one third of a subdivision, with housing either on it or in the process of being constructed. 

To the north, on the opposite side of the harbour at Reotahi, there is a line shown 

approximately to the top of the ridgeline as the cut-off point, and again there are some 

houses already constructed and obviously subdivisions allowing further development in 

the future. 

Subsequent progress 

[5] Northport indicated in its submission that it intended to do further work on the 

noise rules, and the Council retained an expert (Mr J Styles, an acoustic consultant) who 

commented that there was a lack of full information in relation to the noise contours, and 

that the standard itself gave various approaches that could be adopted. 

[6] By the time of the hearing, North.port's proposal was significantly more developed. 

It has essentially developed an approach very similar to that used in other ports and 

airport, using outer and inner noise contour lines as the control boundaries and adopting 

a package of controls, some of which required Northport to undertake steps (i.e. for 

existing dwellings, mitigating effects), and others that would require the mitigation of 

effects during new builds. As well as this, there were other provisions relating to not only 

the contours and the gradients within those contours, but establishment of a Noise 

Liaison Committee. All of these are generally familiar to the Court, and follow on from 

similar methods used in other parts of the country. The Court was referred to the decision 

of Vernon v Thames-Coromandel District Council. 1 

1 (2018] NZEnvC 76, 21 May 2018. 
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Use of noise contours 

[7] There have been a number of occasions when noise contours have been adopted 

in New Zealand, in many occasions as a result of appeals or plan changes. Those include 

Christchurch Airport, which has an inner and outer control boundary contour level. Port 

Lyttleton and Port Otago have similar approaches. 

[8] The key elements of the proposal in this case are set out in Exhibit B, and involve 

firstly establishing, in gradients of 1 dB, a 65dB contour grading down at 1 dB contours to 

55dB, which constitute the outer and inner limits of the noise controls. These are shown 

in Annexure B. 

[9] Beyond the 55dB boundary there are no controls, but within the 55dB there are 

controls that can be summarised in three particular ways: 

1. The creation of a community liaison noise committee. At this stage the 

wording of that provision and the selection of residents is based upon several 

roads within the area, but it may benefit from greater precision, particularly if 

a residents group is either in existence or can be formed subsequently to deal 

with this, to arrange for representatives to be on the liaison committee; 

2. Where new residential buildings, at least, are constructed within the 55dBA 

contour, there is a need to provide attenuation to standards, namely to achieve 

an internal noise level (with windows and doors open) of around 40dBA; 

3. The corollary to this is that Northport takes responsibility in relation to existing 

homes, of ensuring (if the owner requests) that those standards will be met 

inside the house. There are criterion that have to be met, and the offer is not 

time-limited. This represents a balanced package that is familiar to the Court 

as attempting to provide both a responsibility on residents constructing new 

homes, and on the other hand putting a responsibility on Northport for 

existing homes. 
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Scope issues 

[10] The question now is how the Court should proceed with the issue. A concern has 

been expressed by the Council that the changes now sought were not clearly 

contemplated in terms of the appeal or the original submission. In any event, both parties 

are agreed that as 293 consultation process would be appropriate. 

[11] We are unanimous in our view that the appeal appears to be within scope. The 

reason for this is that it was clear Northport was seeking the imposition of noise controls, 

and the diagram attached to their submission, and to their subsequent evidence, showed 

the outer limit. Further, the fact is that the outer limit now shown, and demonstrated in 

Annexure B, is either at or within the limits that were demonstrated on the original plan. 

On that basis no new parties are affected by the noise controls. The details of the noise 

controls were clearly going to be subject to further information and refinement as the 

process developed. 

[12] Nevertheless, we accept that some people who have purchased homes, or built 

homes in this area since the original notification, may not be aware of the end result that 

has now been reached. The end result is significantly more sophisticated than the original 

proposal, as was intended by both Northport and the Council's consultant. In 

progressing the s 293 process significant benefits could be gained by consultation with 

the landowners, particularly around issues such as a liaison committee and its 

composition, the means by which existing residents can take up the proposed noise 

mitigation at their homes, and how new residents might be able to understand what the 

requirements are for new buildings. 

[13] In any event, both parties are agreed that this matter should proceed through the 

s 293 process to get the benefits of such consultation. The unanimous view of the Court 

is that that is an advantage - whether or not the submission and appeal are within scope. 

Accordingly, we do not have to rule formally on the scope issue, and our conclusion is 

thats 293 should properly be utilised in the circumstances of this case. We now go on to 

deal with the procedure that might be adopted. 
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The process 

[14] Section 293 specifies that, if the Court has had a hearing, and considers a s 293 

process appropriate, it must state its reasons for giving the direction and may give 

directions under ss (1). The reasons for this direction have already been stated earlier, 

but relate to the prospect of firstly improving the provisions, and secondly ensuring that 

all of the parties who are directly affected are able to contribute if they feel there has been 

any change to the known position. 

[15] After some thought, we have agreed that we want to give slightly wider scope to 

any other parties who may consider that they have an interest greater than the public 

generally or are directly affected. This is because of the possibility that there might be 

parties who think they should be included within the zone, because of the compensation 

provisions, or may consider that other provisions could be improved. Nevertheless, we 

do not see a basis for a wider general wider notification allowing a full right of 

participation, because this is a relatively narrow issue covering a small area. 

[16] That being the case, we intend that the notice and the directions will require that 

any parties wishing to participate should file as 274 notice and, subject to the criteria of 

that section, that they have an interest greater than the public generally or are directly 

affected. Beyond this, we consider that all of those parties who own property within the 

notified boundary (in accordance with the Council's rating database) should be notified, 

together with any community liaison group operating in this area, and of course any 

relevant iwi groups identified on the Council's database, but clearly including 

Patuharekeke. 

[17] We consider further that there should be two forms of notice; one, a direct letter to 

the owners of properties that are identified within the noise boundary, and the liaison 

group and iwi, and secondly a public notice which should give a general outline of the 

application, with information being available from either Northport or the Council. 

Content of notice 

[18] We now go on to consider the actual contents of that notice. Having established 
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that the s 293 Direction should be made, the exact form of that notice was a matter of 

discussion between the parties. Again, the intent is to provide as much information as is 

possible for people to understand their own position. We saw this in three phases: 

[19] that there be a map and summary information of the changes provided as part of 

the letters to the residents and, in respect of the public notice, a map showing the general 

effect would be included within the advertisement; that an information package 

be provided which would include that information, together with background 

information as to the assessment of noise data and the issue raised, the memorandum of 

counsel, the directions of this Court and other information, to enable people to 

understand the proposal's impact; if parties wanted particular background 

documents, they could make a request of the Council and I can see no proper reason why 

those could not be supplied on request. We see having contact people identified as 

assisting this object. 

[20] Having addressed that, the parties are agreed that any person filing a notice should 

file it, under s 274, with the Environment Court. A date will need to be set for that. The 

Court has had reference to Vernon v Thames-Coromandel District Council as to the type of 

orders that would be made. It is intended that we follow a similar format here, but those 

parties that are affected would be the parties who would be primarily able to participate. 

We would allow under s 274 parties that have an interest greater than a member of the 

public generally, and that would clearly include iwi groups, the liaison group and possibly 

others that have not yet been identified. 

[21] There are a number of parties who were within the original notified boundary but 

are now omitted because the contours have moved back towards the port. There was 

some discussion about this, and in the end it was felt best that those parties were also 

advised of the change so that they would know that the contours no longer affected their 

properties. Particularly to the west of the port, this makes a significant difference to the 

number of properties affected, but it also reduces the number of houses affected on the 

Reotahi side of the harbour. 
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Outcomes 

[22] The end result is that we are seeking the widest input into these provisions and 

providing for maximum information to be disseminated. To assist with this, both parties 

have agreed that the letter and the public notice will have dedicated staff available to take 

any enquiries that might be made, although information via websites and opportunity to 

comment via those websites will also be proffered. 

[23] The intention is, once the notices have been filed there will be a short period for 

direct consultation if needed, but consultation for the most part will be managed through 

a mediation process, if that is necessary. To that end, my intent is that the mediator 

appointed would direct how the matter would be addressed from that point on, with a 

view to having the consultation phase finalised probably another 4-6 weeks after the 

notice period has closed. 

[24] We note to both the Council and Northport that this is a relatively tight timetable, 

but think it is necessary in order to ensure that this matter comes up to speed with other 

appeals should a hearing be necessary. If the matter is capable of resolution at that point, 

either because there are no submissions or the submissions are resolved, then the Court 

will contemplate making final orders on the papers on the basis of any consent 

memorandum of affected parties. 

For the court: 
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Figure 3A: Reotahi Port Noise Control Boundaries Client! Nonhpon. Pf~ l7f; IL. ~I~: ts fttltulry ZD2J 
~: ~\I09SVOJ7/20170ne\O(, Drawinp. fik.mDIC:: SPD01 Jrilm1t)port 20l0, FllUte ~ · Rl!Utahl Hoh4I COfWol IOund.tfiei.sGS 
Bae mapd.ata: UN2 c:adntt'~l bot.1~ ofld.acbllrr..,-y 

Scale @ A3 1:4000 

Outer Control Boundary 

Inner Control Boundary 

0 lO 40 Uo 
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