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_________________________________________________________________ 

 
DECISION OF THE ENVIRONMENT COURT 

_________________________________________________________________ 
 

A: We therefore conclude that there be a rules package similar to the one annexed 

to this decision and marked A with additions modified as appropriate for 

Annexure B. 

B: We wish to give the parties an opportunity to finalise the wording of 

annexure A.  Parties are given 20 working days to file a consent memorandum 

as to the final wording. If agreement cannot be reached, the Council is to 

provide its preferred wording within a further five working days and the other 

parties are to provide their preferred wording for Annexure A a further five 

working days after that. The Court will then finalise the wording of the relevant 

contents of A if not resolved. 

C: Having regard to these changes, we do not consider that any application for 

costs is appropriate. If any party has a different view, they are to make an 

application within 20 working days. Other parties are to respond within a further 

10 working days. Final reply (if any) is to be filed within a further five working 

days. 

REASONS 

Introduction  

 The Whangārei District Council has undertaken a rolling review in respect of 

portions of its Operative Whangārei District Plan.  This appeal, relating to the Urban 

Services plan changes, has been subject to a jurisdictional decision previously.1   

 Since that time the parties have attempted to resolve matters.  The position has 

now been reached where Kāinga Ora do not wish to participate in the hearing and 

filed an application for notice of withdrawal. The parties acknowledged the withdrawal 

 
1 Director-General of Conservation v Whangarei District Council [2021] NZEnvC 17. 
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and had no issues as to costs.  Their involvement is therefore at an end.   

Current position 

 As a result of the discussions between the parties, matters had reached a 

relatively advanced stage where the only questions before this Court involved: 

(a) the jurisdiction of this Court to impose certain of the controls sought by 

the Director-General of Conservation; and 

(b) the most appropriate provisions to be inserted in accordance with the 

tests under ss 32 and 32AA of the Act. 

 Beyond the jurisdictional issue as to whether or not gardening, cultivation and 

placing of fence posts can be included within the Earthworks section of the Plan, the 

Director-General frames the issue for this Court as: what are the most appropriate 

provisions to achieve and implement the Proposed Plan Change objective in EARTH-

02 and the policy in EARTH- P3 relating to kauri dieback disease. 

Factual background 

 There is no dispute between the parties or by this Court that the preservation 

of kauri is a matter of national importance.  It is reflected both in s 5 and s 6 of the 

Act in a number of ways, not only as significant indigenous biodiversity but also in 

respect of cultural and other relationships.  

 For Northland, the kauri is an iconic species, reflected not only in Whakataukī 

but in the rugby shield for Northland and various other coats of arms and depictions 

of the area itself.  It is steeped in importance not only for Māori in terms of its 

importance within the forest, Tāne Mahuta being one living example, but also as a 

resource for early gum diggers and settlers in Northland.  The species gum residue 

was the reason for gum diggers exploring Northland and to the present day remains 

an overarching icon in the region.   

 Ecologically kauri is described as a keystone species supporting a unique 
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ecosystem and biodiversity, with kauri ecosystems comprising a distinct flora 

community and forming a species rich forest type. It is estimated that only 4% of 

previous kauri remains today.  

 The presence of Phytophthora agathadicida (kauri dieback disease) has led to 

both regional and national responses, and elevated the importance of kauri as under 

threat. Ongoing surveillance has shown kauri dieback to be widespread across the 

range of kauri forests.  The conservation status for kauri shifted from Not Threatened 

in 2013 to Threatened-Nationally Vulnerable in 2018. As well as national initiatives, 

the Regional Council has a pest management strategy in respect of it, as well as 

provisions in its regional plan.  The Whangārei District Plan contains provisions in 

relation to it some of which are the subject of this hearing.     

The core concern 

 Vectors for the spread of kauri dieback disease are varied, and that makes 

unaffected kauri particularly susceptible to its spread. Given the life cycle of the 

disease, it creates both oospores and zoospores. Oospores can persist in soil and water 

for a considerable period of time and can lie dormant in the roots of other species 

and kauri for some time. The exact time is not yet known, but is in years. When 

conditions are appropriate, these oospores release zoospores, which have a shorter 

life cycle, but are the mechanism for the spreading of infection.  The spores can travel 

through water and through contaminated soils and also be encapsulated within 

infected host material such as roots.  The most important stage of the cycle for long-

term survival and risk of spread are the oospores and the hyphal aggregations within 

kauri root cells. These propagules can last many years possibly as free cells in the soil, 

or encased in roots or in root tissue fragments.  

 The mechanisms for spread at this stage are not fully known, but it is understood 

it can spread through direct contact with soil on boots, feet or hooves of animals, on 

equipment and vehicles, within organic material infected by the spores, and through 

water.  
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Detection 

 One of the particular issues that is currently troubling the scientists is seeking a 

positive test for the presence of the kauri dieback disease. Where there is a positive 

outcome from current tests, the scientists are satisfied that this establishes the 

presence of the disease. Where the disease is present, there is currently no known 

solution or cure for the plant and the kauri which will eventually die.  With new kauri 

and rickers (a juvenile stage), this can be relatively rapid from months to a couple of 

years. For fully mature trees, the decline and death of the kauri can take several 

decades.   

 The exact upper and lower limits of the onset of the disease and death of the 

tree are as yet unknown. The exact mechanism for infection of the tree is also currently 

not fully known but there seem to be several mechanisms including soil, organic 

matter, water (which can convey the spores causing infection).   

The Schrödinger’s cat conundrum 

 The evidence seems to us to be a real-life example of the conundrum posited 

by Schrödinger in relation to the cat in a box with a vial of cyanide. Where the kauri 

tree is infected, it will die.  If the tree is uninfected, we do not know and cannot have 

a positive test to establish that it is not infected.   

 Therefore, in practical terms we must treat all kauri as both at the same time 

uninfected and infected. This creates a major difficulty when dealing with an 

avoidance programme to avoid the spread of kauri dieback disease.   

 We must assume that the kauri is not infected, and therefore cannot receive any 

material that may contaminate it, and at the same time is fully infected and therefore 

no material from it can be taken to any other site where there are kauri present.  The 

area where infection can be transferred is called the Kauri Hygiene Area (KHA) in 

this plan. 

 Because the exact mechanisms for the transference of the materials and the 

major vectors are at this stage unknown, the current state of science (which appears 
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to be agreed) is that soils, organic matter and any water that has come into contact 

with a kauri should not be taken to or placed within any Kauri Hygiene Area.   

 The major vectors appear to be:   

(a) the cartage of soil from one Kauri Hygiene Area to another;   

(b) the cartage of organic material from one Kauri Hygiene Area to 

another; and  

(c) the movement of any water, either contained within soil or organic 

matter, or otherwise flowing from the Kauri Hygiene Area to another. 

 The major mechanisms identified at this stage are the transference by people 

and animals, either with or without the use of machinery. Overall, there seems to be 

a general view that the disturbance of the subsurface soil or roots are more likely to 

contaminate any material with zoospores or oospores. However, even surface 

transport may transfer the materials to another site.   

 Evidence for this is, at this stage is relatively sparse. There has been a paper 

written about kauri dieback appearing on the baitlines and track networks used by 

trappers within kauri forest, and some anecdotal information concerning researchers 

and others in the initial periods. There is the potential for pigs and other animals, 

particularly those that root in the ground, to transfer materials from one place to 

another. There is also a clear prospect that any physical soils or organic matter, or 

waters removed from one Kauri Hygiene Area and placed in another, may 

contaminate them.   

 To date the issues around hygiene for humans who may inadvertently transfer 

the material on their clothing or boots has been addressed by using cleansers and 

removing all dirt (at least that visible), organic matter and water from footwear and 

clothing.  We have seen this in the propagation of cleaning stations at entry points to 

many kauri areas.  In addition to this, the construction of walkways above the ground 

near and around kauri has been undertaken in an attempt to reduce any potential 

spread of the disease from other contaminated areas into uncontaminated areas.   
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The success of current plans and actions 

 To date none of the witnesses were able to point to any definitive outcomes 

from any of the steps undertaken, either by way of national, regional or district plans.  

This is particularly difficult given the long gestation period for the disease within 

mature trees. Some areas of forest blocks that have been affected by kauri dieback 

disease have been anecdotally attributed to the importation of Fijian Kauri.  There has 

also been suggestions that the disease is endemic, although Dr Horner when 

questioned about this, is certain that it was brought into New Zealand by humans 

during colonisation.  However in evidence to this Court, we understood that there is 

no definitive evidence on these matters and to date the information is more anecdotal 

than supported by scientific evidence.   

 Given the risk that could be posed by the inadvertent transfer of materials from 

one place to another, the witnesses for the Director-General of Conservation have 

been conservative in their approach as to how the transference issue should be dealt 

with, to seek to avoid to the greatest extent possible any chances of contamination of 

uninfected trees.   

Northpower 

 Northpower appeared in its own right, but clearly is typical of a number of 

sector interests who, from time to time, would enter Kauri Hygiene Areas for 

emergency or routine maintenance works.  The type of works that would be involved 

could include stormwater, sewer, electricity, telephone (broadband), fire service, 

police.  

 Several examples were given to us by Northpower that would be typical of the 

type of occasions on which emergency services may come within a Kauri Hygiene 

Area and potentially track materials from one site to another.  One example was works 

done in Keyte Street, Whangārei where there a number of kauri are situated.  Another 

example was where there was a major power outage and linesmen were required to 

travel along the line within the bush to identify the outage points and restore power.  

Another example that came up in the hearing would be the result of a vehicle hitting 
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a transformer, with oil spills, injured people, risk of fire and possible fire as a result.   

 Beyond emergency situations, infrastructure providers would also be required 

from time to time to undertake maintenance in respect of the assets under their 

control. The assets are checked from time to time and put on a programme for 

replacement. This programme might be accelerated in certain circumstances.  

Generally there is more time and planning available, but some works can be brought 

forward very early when a major fault is detected in part of the system due for 

replacement in the next few years.   

Gardening cultivation and property works 

 One of the key issues that came up in this case was the extent to which 

homeowners should be controlled in respect of gardening, cultivation and minor 

works such as placing of fence posts.   

 The context of this relates to the mandatory definitions adopted from the 

National Standards, which exclude from the definition of ‘earthworks’ “gardening 

cultivation and the digging of holes for the placement of fence posts”.   

 We received evidence from tangata whenua indicating the extent of gardening 

and cultivation by Māori in the area, and the potential for this to significantly constrain 

the ability of Māori to provide for their own food.  By the same token, many ordinary 

householders would see the utilisation of their property for food growing as an 

incident of regular ownership.  Given its omission from the definitions of 

‘earthworks’, the control of gardening and cultivation is of consequence to property 

occupation and use.  

 It should be noted that there are a significant number of kauri within Whangārei 

District urban areas. Although a majority of them are either on Crown or Council 

reserves, it is still clear from a diagram provided to the Court that there are significant 

individual kauri scattered over the Whangārei area. A map showing the approximate 

positions of kauri within the Whangārei urban area is annexed hereto as C. 
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 Most of the Whangārei District, however, consists of land that is not urban, and 

accordingly the incidence of any control on the gardening and cultivation in Kauri 

Hygiene Areas would have significant impact in the non-urban areas also.  Given that 

the urban area has more constrained section sizes, it was suggested the impact is likely 

to be less than the rural areas where there is the prospect of avoiding Kauri Hygiene 

Areas.  Notwithstanding this, there was no precise information given as to the number 

of property owners affected, or the amount of land of those property owners, both 

urban and rural, that would be impacted by a rule controlling gardening and 

cultivation.   

Jurisdiction 

 It is now necessary to deal with the jurisdictional issues arising in this case.  

There is no doubt that the Director-General of Conservation raised, in their 

submission and appeal, the control of gardening, cultivation and the placing of fence 

posts in Kauri Hygiene Areas if the mandatory definition of earthworks was to be 

utilised.  The question is not whether there is scope in terms of the submission and 

appeal to raise the issue; but rather whether this Court has jurisdiction to implement 

such controls if it is otherwise appropriate to do so.  In order to examine this question 

we need to consider the alternatives and constraints in somewhat more detail.   

The general position under the RMA 

 In the absence of National Policy Statements or other statutory constraints there 

is no doubt that the Director-General could seek to include within the Plan constraints 

over gardening and cultivation. The issue was raised in submissions, and although 

having a fairly significant impact does not appear to have been picked up except by 

Council in any cross-submissions on the issue.   

 It is clear that the impact of such a provision could be significant, but we can 

draw no conclusions from this in itself.   

 Nevertheless, the Government introduced mandatory definitions by virtue of 

the National Planning Standards. 
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 Section 14 of the National Planning Standards 2019 sets out mandatory 

definitions for listed terms.  Two have been adopted in this plan change: 

Earthworks means the alteration or disturbance of land, including by moving, 
removing, placing, blading, cutting, contouring, filling or excavation of earth 
(or any matter constituting the land including soil, clay, sand and rock); but 
excludes gardening, cultivation, and disturbance of the land for the installation 
of fence posts. 

Land disturbance means the alteration or disturbance of land (or any matter 
constituting the land including soil, clay, sand and rock) that does not 
permanently alter the profile, contour or height of the land.      

 The mandatory definition has two effects. Firstly, it defines earthworks and 

explicitly does not include gardening, cultivation or placing a fencepost.   

 Secondly, it requires that any provisions in relation for the control of earthworks 

must be located in the Earthworks chapter. Section 7, provisions 29, 30 and 31, of the 

National Planning Standards 2019 provide: 

29. If provisions for managing earthworks are addressed, they must be located 
in the Earthworks chapter.  This chapter may also include: 

a. provisions for quarries and gravel extraction where managed on a 
district-wide basis. 

b. provisions for mining where they are managed on a district-wide basis. 

30. The Earthworks chapter must include cross-reference to any relevant 
earthworks provisions under the Energy, infrastructure, and transport heading. 

31. The Earthworks chapter must include cross-references to any provisions 
for mining, quarries and or gravel extraction in a Special purpose zone or 
zone chapter or section. 

 Section 14 of the Planning Standards also provides: 

Where terms defined in the Definition List are used in a policy statement or plan, 
and the term is used in the same context as the definition, local authorities 
must use the definition as defined in the Definitions List.  However, if required 
they may define: 

(a) terms that are a subcategory of, or have a narrower application than a 
defined term in the Definitions List.  Any such definitions must be consistent 
with the higher level definition in the Definitions List; and 

(b) additional terms that do not have the same or equivalent meaning as a term 
defined in the Definitions List. 
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 In this case, the Planning Standards include definitions for ‘cultivation’ and ‘land 

disturbance’, but not for ‘gardening’.  The Planning Standards do not clarify how those 

definitions relate to each other, or to earthworks.  On the face of it, therefore, anything 

within the definition of ‘earthworks’ must be addressed within the Earthworks 

chapter.   

 The position agreed between Director-General and the Council is that this does 

not mean that the Earthworks chapter could not capture other matters, such as 

cultivation and land disturbance. The Council’s position is that EARTH-R2, where it 

refers to organic matter, can only be regulated in the context of activities that fall 

within the Rule: Earthworks, cultivation and land preparation. Cultivation and land 

preparation are covered within additional definitions that are not within the Standard, 

but are included within the Plan.  Gardening is not currently captured by any 

definition.  The question for this Court is: can the Court include, within the provisions 

of the Earthworks chapter, matters that are not part of the earthworks definition and 

are explicitly excluded from it?   

 We have concluded that the definition for earthworks and the intent of the 

chapter is non-exclusory. In other words, although matters relating to earthworks 

must be included within that chapter, this does not preclude other matters, even those 

that are excluded from the definition of earthworks, from being included within the 

same chapter if otherwise provided for in the Plan.  Accordingly, we have concluded 

that gardening, cultivation and land preparation (including land disturbance for fence 

posts) can be explicitly provided for in the Earthworks chapter, provided this is done 

through other mechanisms than the Earthworks definition in the Plan. That is the 

intention of the parties in this case.   

 We have some concern about overcoming the definitional limitations for 

‘earthworks’ by this means, but it does not appear to be precluded by either Section 

14, provision 1(b) or Section 7, provisions 29, 30 and 31 of the Planning Standards.  

The issue was also directly addressed in the DOC appeal relief:2   

If the recommended ‘earthworks’ definition from the National Planning 

 
2 Notice of appeal dated 14 July 2020 at [6(a)(ii)]. 
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Standard is accepted, then it would be necessary to make such land use rule 
apply as well to gardening, cultivation, and the disturbance of land for fence 
posts. 

The merits of the provisions 

 It must follow from the foregoing that we must be satisfied that the most 

appropriate provision is for the inclusion of an appropriate definition for gardening, 

land preparation and cultivation.  This in turn turns upon the merits of the arguments 

about the reasons for the control and the mechanisms to be used, because the 

definitions are directly linked to the purposes of the provisions, which is to prevent 

the propagation of the kauri dieback disease between Kauri Hygiene Areas.   

 A significant difference between the parties in this case is the degree of 

regulatory compulsion that must be adopted in the Proposed Plan Change. The 

Director-General takes the position that the possibility of contamination must be 

avoided by controlling conduct, while the Council and the utility provider take the 

view that avoidance is one of risk analysis and reduction.   

 Clearly, the question of proportionality is relevant in this case, and this raises 

the issue as to whether there is an absolute obligation to avoid any possibility of 

contamination, i.e. the sterilisation of all Kauri Hygiene Areas from any form of 

contact, through to avoidance of any appreciable risk.  The questions of risk in this 

case are particularly relevant given that, it is not able to be ascertained whether or not 

a particular Kauri Hygiene Area is contaminated or not.  

  Given the current state of knowledge in respect of the trees within Whangārei, 

it is difficult to know to what extent there has been any form of contamination given 

the very limited testing undertaken.  Even then, a positive result indicates the presence 

of kauri dieback disease but a negative result does not show that it is not present. 

Approach to s 32 and s 32AA  

 Having considered the matter in general terms, we now go on to set the scene 

for our s 32 analysis, looking for the most appropriate provisions to avoid the spread 

of kauri dieback disease.  In doing so we should note that one of the major distinctions 
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between the approaches of Northpower and the Council, and the Director-General, 

is the preference by the Director-General to use prescriptive mandatory provisions 

compared with the more cooperative outcome-based approach of the Council. In 

assessing which is the most appropriate methodology, we must keep in mind 

questions of practicality and effectiveness in the real world.   

Methods include rules  

 To this end, it was notable that the Director-General considered that the only 

methods available were rules. The Act is very clear that the provisions to be 

considered encompass a wide range of approaches, including advocacy, education, 

subsidies amid other possibilities. 

 We do not understand the Act to require that the only matter the Court must 

consider under s 32 is the appropriate rules to be in place. In particular, we note 

s 32(1)(b) refers to: 

(1) An evaluation report under this Act must –  

… 

(b) examine whether the provisions in the proposal are the most appropriate 
way to achieve the objectives by – 

(i) identifying other reasonably practicable options for achieving the 
objectives; and 

(ii) assessing the efficiency and effectiveness of the provisions in achieving 
the objectives; and 

(iii) summarising the reasons for deciding on the provisions; and  

 A rule is defined in s 43AA as a district rule or a regional rule. ‘Provisions’, 

however, is defined in s 32(6) as: 

provisions means,—  

(a) for a proposed plan or change, the policies, rules, or other methods that 
implement, or give effect to, the objectives of the proposed plan or change: 

(b) for all other proposals, the policies or provisions of the proposal that 
implement, or give effect to, the objectives of the proposal. 

 Accordingly, we have concluded that the Director-General’s witnesses, in 
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considering only rules, have failed to consider all other possible provisions under 

s 32(1), being reasonably practicable options. The Council and Northpower have 

considered other options, and the question for this Court is which are most 

appropriate, considering reasonably, practicability, efficiency and effectiveness, to 

implement and achieve the objectives. In doing so, of course, the costs and benefits 

(at least in a general sense) are to be taken into account, as is the risk of acting or not 

acting, and quantifying benefits and costs to the extent where they are able to be 

ascertained.   

 Section 32AA indicates that in undertaking this evaluation at this stage of the 

process, we must undertake it with the level of detail that corresponds to the scale and 

significance of the changes. There is no doubt in this case that the proposal to include 

gardening, cultivation and land preparation, at least for the purposes of disturbance 

of soil for fence posts, represents a significant incursion upon the general population 

within the Whangārei District.   

 In doing so, we consider that we need to be satisfied that this will be the most 

appropriate provision to achieve the objective. To the extent it may prevent or 

constrain the operation of emergency services, or infrastructure and their operation, 

we would need to be satisfied that this would be justified.  We note that at the hearing 

all the Director-General’s witnesses confirmed that they acknowledged the primacy 

of human life and the need to conduct emergency services as necessary from time to 

time.  The question then was whether these services could be provided in a way that 

minimised or avoided the risk of transfer of kauri dieback disease from one Kauri 

Hygiene Area to another.   

The DOC’s rules package 

 In order to put this matter into perspective we want to generally note the DOC’s 

position in respect of the various activities we have been discussing. The DOC 

recognises that gardening in urban zones, rural village, Māori customary land, Māori 

freehold land and general land owned by Māori as defined in the Te Ture Whenua 

Māori Act 1993 should be permitted subject to a number of standards.   
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 The standards sought by the parties are those set out in Annexure B to this 

decision (Exhibit A to hearing) and the DOC preferred provision are at subsection 

4(a), with some others imported from Earth Appendix 1. In alternative Option 6(a), 

the rest of Earth Appendix 1, becomes a best practice guide. Overall, we found these 

options complex and confused. 

 We understood that the DOC accepted a permitted activity status for gardening 

up to 250m2 within a KHA.  However as can be seen from Annexure B, there are a 

series of prerequisites which are absolute and impose conditions such as reporting 

within 3 months. There are also wording issues around whether gardening is the 

descriptor or earthworks, land preparation, cultivation or land disturbance.  This also 

includes a question as to whether fence posts are included. 

 We have concluded that the decision of this Court will require the parties to 

redraft the provisions for approval to ensure that the outcome is reflected in the Plan.  

Currently none of the options fully reflect the parties positions and will need to be 

reviewed in light of the Courts conclusions.  Given we have concluded that gardening 

and fenceposts need explicit addition this will need to be addressed in the plan. 

 By the end of the hearing we understood the DOC would allow emergency 

works and power or network outages permitted as a temporary rule for 6 - 12 months, 

while a District-wide global management plan is prepared for a controlled activity 

status by network utilities, to include protocols and procedures for emergency works 

and power network outages. Plans would include provisions on reporting, mapping, 

vehicle tracking and hygiene procedures. Other permitted activities are provided for 

in Option 4(a), or as notes in Option 6(a).  The Council saw emergency works (more 

fully described in Annexure B) and scientific works under the Biosecurity Act as being 

permitted subject to standards on reporting, mapping, vehicle tracking and hygiene 

procedures.  After cross examination of the experts we are less clear on the extent of 

remaining difference between the parties. Overall, we conclude that these activities 

were seen as appropriate, provided reasonable steps are taken to limit the risk of kauri 

dieback spread.  The issue is the most appropriate method. 
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 Controlled activities would be general works undertaken by a network utility 

operator, including the Council, for operation, repair, maintenance or upgrading of 

existing network infrastructure. This could be on the basis of a District-wide 

management plan prepared in accordance with EarthReq 1. The management plan 

would include protocols and procedures for emergency works and network outages, 

and there would be a 6 - 12 month delay in the rule taking effect. The matters of 

control would be as set out in Option 4(a), in Annexure B. 

 Again the differences between the parties related to what sort of information is 

to be in the management plans, whether they could apply over all activities of the 

provider or multiple providers and how long should be provided before the Plans and 

consent should be in place.  In the meantime, it seems the activity might be permitted 

subject to standards similar to those for emergency activities. Again, the focus on 

particular wording options means the evidence on this issue was less clear form all 

parties. 

 Restricted discretionary activities would include management plans adopted by 

hapū and iwi. District-wide consent would apply within the rohe. Restricted 

discretionary activities would also include management plans for specific Kauri 

Hygiene Areas. Multiple areas could be applied for, (prepared again in accordance 

with EarthReq 1), and the rule would include new network utility infrastructure and 

would include cultivation, and matters for discretion would be the same as those for 

control in Option 4(a) in Annexure B.   

 The Director-General of Conservation would have other activities as 

discretionary, however we accept the position of the Council that this was not part of 

the submission and moreover there is a general provision already within the plan as 

to the status of activities not covered. Thus, they would be restricted discretionary. 

Again, the scope and factors relating to the restricted discretionary category became 

caught up in the wording of various options lacking clarity of approach. 

Permitted activities and protocols or standards 

 In the end, both parties come down to a position for emergency works and 
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gardening as a permitted activity, subject to a difference between them as to the extent 

of standards or controls.  

  The Court has previously said that it cannot see why an activity cannot be 

permitted provided it achieves certain standards. Most plans provide that certain 

activities are permitted provided they achieve certain standards, i.e. yards, height, 

density and the like.  The Auckland Plan adopts this approach generally.  The question 

for this Court is when should a permitted activity essentially become unavailable?   

 It is clear that, at a certain level of constraint, the activity will not be practically 

achievable. This comes down to the reasonableness of the controls rather than the 

question per se of the ability to utilise standards. On this basis we consider that we 

need to consider in more detail the various parties’ approach to the controls, to 

understand more practically the difference between the parties in this case.   

The options and the level of control 

 As shown in Annexure B various options were proposed by the parties to the 

Court. Those for the Director-General are particularly prescriptive. The level of 

control is such that, for the ordinary resident within the city, they are going to be 

particularly difficult to achieve. Several examples suffice for the current situation:  

(a) all tools, equipment, clothing and footwear are cleaned of all soil and 

organic material prior to entry into and exit from the Kauri Hygiene Area;   

(b) any planting used is either sterilised seeds, seeds that have been harvested 

without coming into contact with soil, all cuttings free of soil, accredited 

Phytophthora agathadicida free plants, plants with their root systems within 

the same root system within the same Kauri Hygiene Area; and  

(c) that the Council is notified within three months of the Kauri Hygiene Area 

being established. 

If any of these steps are not complied with this would make the gardening activity 

illegal and subject to prosecution. Immediate issues of public policy, powers of entry 
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and inspection and enforcement arise. 

Assessment of risk  

 Assessment of the options and the level of control for activities requires 

understanding the risk from activities and the measures required to avoid the spread 

of kauri dieback disease.  

 Preventing the spread of kauri dieback disease is centred around the protection 

of KHAs (an area equal to three times the maximum radius of the canopy dripline of 

a kauri).   

 The ecologists explained that the main risk is around soil, organic matter or 

plant material, and any movement of such material from a KHA to another locality, 

or from another locality into a KHA.  Any movement of infected soil, plant or organic 

debris could potentially spread the pathogen. Once infected, kauri will not recover, 

and most trees will die. 

 The risk of spread was explained by Dr Horner as the function of the volume 

of soil and organic material moved, the frequency of movement, and the proximity of 

the activity to kauri. Where vehicles and earthmoving equipment or other large 

machinery is used, and where contractors are working over multiple sites, the risk is 

greatest because of the frequency of movements and the volumes of soil involved. 

Where activities are within forest areas the risk is also high. 

 Hygiene provisions necessary to mitigate the spread of kauri dieback disease 

involve thorough cleaning and disinfection of footwear, vehicles, tools, equipment 

and machinery when moving around and working in areas where kauri are present. 

Regarding keeping vehicles clean it was explained that it is important that material is 

removed on site as best as possible and then cleaned when back at a depot or facility.  

 In relation to cleaning clothing we heard from Dr Horner that it is about 

common sense, removing soil and organic material, however practicable, preferably 

before leaving the site. The primary intent is to remove soil and organic material so 
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that it is not transported to another KHA. 

 Management plans are a key mechanism for building a risk profile for activities 

and detailing mitigation measures for preventing the spread of kauri dieback disease. 

The evidence of Mr Hill highlights that management plans should:  

(a) be aimed at building an understanding of kauri dieback and mitigation 

measures; 

(b) accurately map and display the location of kauri and KHAs;  

(c) build a site- or activity- specific risk matrix of potential kauri dieback 

movement which highlights potential vectors, occurrence, and mitigation 

measures; and 

(d) where appropriate incorporate kauri dieback surveillance to highlight 

areas of known dieback. 

 Management plan requirements will need to be tailored for both unplanned 

emergency work versus planned work. As discussed by Dr Horner standards for 

emergency works can be more focussed on risk assessment including: 

(a) mapping of Kauri Hygiene Areas near critical infrastructure;  

(b) planning of ways the KHA could be avoided or, where avoidance is not 

feasible, critical steps that could be followed to mitigate risk without 

delaying emergency responses;  

(c) regular hygiene procedures such as cleaning of vehicles and equipment, 

ready for critical responses; and  

(d) recording/tracking the movement of vehicles. 

 A recording and auditing system for kauri will be important to build into pre 

planning for emergency work. We consider that the management plan requirements 

as set out in the Council version of EarthReq1 and EarthReq2 are appropriate and 

should incorporate mapping and recoding of kauri locations. It is recommended that 
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a tailored approach for unplanned emergency work is developed by the parties.  

Mapping of kauri 

 Mapping of kauri is an important part of the planning and recording required to 

mitigate the spread of kauri dieback disease. Council has undertaken a first cut aerial 

survey of kauri within the urban areas of Whangārei.  

 It is estimated that although there are inaccuracies, approximately 80% of urban 

kauri have been mapped as part of this. We also were advised of an aerial survey 

undertaken by Northland Regional Council where all of Northland has been flown 

with oblique aerial photography, and every kauri tree greater than 12 metres in height 

has been delineated. A widespread remote sensing exercise is also planned by the 

Ministry for Primary Industries right across kauri lands which will map and GPS every 

single kauri tree, or at least those that are emergent from the canopy. Oblique aerial 

photography has been used for urban mapping in Whangārei District and funding is 

needed to complete this mapping. These existing mapping systems provide a good 

start to build on. 

 Mapping of kauri is critical for ongoing surveillance and planning to mitigate 

the risk of spread of kauri dieback disease in Whangārei and wider Northland.  We 

strongly recommend that central and local government collaborate to complete this 

mapping and provide a central location for it to be stored and available for public use. 

Education and advocacy 

 All witnesses agreed on the importance of education and advocacy on kauri 

dieback disease and that this needs to be a key aspect of the response in parallel with 

regulation. It was explained that Northland Regional Council runs an education 

programme, providing hygiene kits to landowners and iwi and helping with 

management plans. We agree that, as suggested by witnesses, an education advocacy 

programme should be led by Council and DOC and for organisations to be 

responsible for educating staff and contractors. 
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Rules package 

 With respect to gardening within a KHA we heard from Dr Horner that it is 

about practicable measures and common sense, with the primary intent to control soil 

and organic material so that it is not transported to another KHA. 

 We consider that gardening up to 250m2 as set out in the standards proposed in 

the Councils version of EARTH-R2 should be a permitted activity on single titles less 

than 2,000 m². 

 Network utilities have a higher risk of unintended spread of kauri dieback than 

a number of other activities, as they are travelling over large areas of the district and 

over different terrain. However, it was acknowledged by Director-General witnesses 

that network utility operators are experienced in developing and working with 

management plans to address risk and therefore the risk is lower due to this.  

 It was agreed by all witnesses that in emergency situations human life takes 

priority. It was also acknowledged that preplanning protocols, such as those discussed 

above, can be put in place to avoid and mitigate the spread of kauri dieback disease. 

It is considered that emergency works and urgent works to remedy power outages 

should be a permitted activity with a requirement for a tailored management plan 

approach to address preplanning protocols. 

 New infrastructure, activities and major upgrading of network infrastructure has 

a higher risk than activities associated with operation, repair and maintenance and 

minor upgrading of existing infrastructure. To reflect this, we therefore conclude that 

operation maintenance and minor upgrades of existing infrastructure should be a 

controlled activity and new and major upgrades a restricted discretionary activity. 

Management plans as set out in the Councils version of EarthReq1 and EarthReq2 

should be a requirement and should incorporate requirements for mapping and 

recording kauri locations. 

Effectiveness and efficiency 

 In considering the proposed provisions and the status of the activities, we 
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consider that the key issues arising under s 32 and s 32AA relate to effectiveness (in 

avoiding the spread of kauri disease and providing for emergencies and food 

production) and practicality.  We were convinced for the purpose of the kauri dieback 

pest management strategy for Northland that a cooperative approach with the owners 

would be more effective than having a rules based and non-compliance approach.   

 In this case, we consider that a cooperative approach is particularly applicable 

to general residents and ratepayers within the district for the following reasons: 

(a) gardening and vegetables is an inherent part of self-provision for many 

families and we acknowledge in particular it has a cultural basis for 

many Māori within the district; 

(b) this is the first time such provisions would exist, and most residents 

would be unaware of their existence or even the prospect that this was 

a possibility in terms of this plan;  

(c) the utilisation of draconian rules and consequent inspections that 

would need to accompany them, move well into the area of private 

property ownership and access to land; and 

(d) we consider that most residents in Northland who have kauri on their 

land would see themselves as kaitiaki in respect of these iconic trees.  

  We are satisfied that greater cooperation is likely to lead to more effective 

provisions than a simple rules based approach. We consider that education, 

particularly information to owners of kauri trees as to how they might avoid the spread 

of kauri dieback, is likely to have a higher degree of buy-in from residents if they can 

see a simple and practical way forward. 

 In respect of the infrastructural providers, they are in a position to understand 

and develop management plans to avoid spread of kauri dieback incidental to their 

work. We have concluded that the best course of action in respect of these 

infrastructural providers is a stepped approach for: 
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(a) emergency and unplanned works as permitted;  

(b) planned maintenance and minor upgrading as a controlled activity; and  

(c) new infrastructure or major upgrading as a restricted discretionary activity. 

  The documentation or management plan that must be developed and approved 

by the Council should take effect 12 months from inception of the rule.  We consider 

that such plans should be allowed to work through an iterative process.  We conclude 

that responsible providers will be looking to immediately examine how they reduce 

risk as they work up the management plan.  The purpose will be to maintain records 

in respect of works done within Kauri Hygiene Areas and develop methodologies to 

avoid cross-contamination from one Kauri Hygiene Area to another.   

 Permitted status would only apply to emergency or non-scheduled works.  In 

respect of scheduled works, we consider that they should be a controlled activity after 

12 months but subject to the ability to obtain general authorisations with an 

appropriate management plan developed. Part of that would be a requirement for 

notifying the District Council when they are undertaking scheduled works if they are 

working in areas where they believe there are kauri or additionally where they discover 

kauri when undertaking scheduled work.  

Evaluation  

 In looking at these matters under s 32 and s 32AA, we recognise both the 

novelty of the proposition being put to the Court but also the importance of the 

subject matter.  

 It was confirmed by the ecologists giving evidence that kauri dieback disease is 

present within the wider Whangārei district and surrounding areas. Targeted 

surveillance has provided information and maps of known kauri dieback areas but has 

not delineated areas free from the pathogen. At this stage, there is no clear evidence 

that kauri dieback had infected trees within the Whangārei city area but we 

acknowledge that this may take some years to be observed.  
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 The vast majority of larger kauri trees will be on public land, and within public 

land in the district. Kauri dieback disease spread to Glenbervie Forest in the 1950s 

and is present in Punaruku and Mt Manaia. There are privately owned farm blocks in 

Northland where kauri dieback disease is being found, including successional kauri 

forest which is more likely to be present on private land.  

   In respect of those trees that are on public land further steps need to be 

developed to avoid the spread of kauri dieback from one place to another. In our 

view, that constitutes a more significant risk especially where the public have access 

to groves of kauri trees. The Department of Conservation acknowledges that it is 

trying to avoid contamination by the construction of raised paths and avoidance areas.  

In respect of private areas, we consider that the risk is more limited given the limited 

number of people who are able to access the area. With proper education and 

encouragement, we consider that the risk is more readily overcome on private land 

than within public areas. We also note that education will be important for landowners 

with gardens close and neighbouring KHAs, and who may be unaware that part of 

their property is within a KHA. 

 As far as utility providers are concerned, we recognise both the importance of 

the work of the utility provider and the importance of the avoidance of the spread of 

kauri disease. We conclude that controlled status for scheduled work and a 

management plan approved by the Council within 12 months are a proportionate 

response to the issues in the circumstances. 

   As further information develops, it may be necessary to review these 

provisions in the plan but at this stage we are satisfied in a practical sense this will 

avoid the spread of kauri dieback disease. 

Outcome 

 Accordingly, we conclude we should adopt the package of controls set out in 

Annexure A:  

(a) in respect of residential gardening activities, these are permitted subject to
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the requirements set out in Annexure A.  We strongly recommend that the 

Council produce some form of code for gardening activity to warn 

landowners of the dangers of kauri dieback and simple methods whereby 

spread can be avoided in relation to the permitted activity;  

(b) for emergency work for infrastructural providers, this activity requires that

they document within 12 months how they will avoid the spread of kauri

dieback when undertaking emergency works. This document would need

be provided to the satisfaction of the District Council;

(c) annexure A also enables general maintenance work for existing

infrastructure as a controlled activity subject to an approved management

plan. Again, the rule would come into effect in 12 months;

(d) in relation to the restricted discretionary activities for new activity/

infrastructure and major upgrading this would be based upon a

management plan but would require prior identification of kauri and

management plans as to how the spread would be avoided in those cases;

and

(e) beyond that, we understand other activities would also require a consent

and these are not a subject of appeal before us.

The other relevant portions of the proposal beyond those expressly addressed in 

Annexure A will need to be incorporated with appropriate amendments and all 

provisions approved by the Court. 

Directions 

 We therefore conclude that there be a rules package similar to the one annexed 

to this decision and marked A with additions modified as appropriate for annexure B. 

 We wish to give the parties an opportunity to finalise the wording of 

annexure A.  Parties are given 20 working days to file a consent memorandum as to 
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the final wording. If agreement cannot be reached, the Council is to provide its 

preferred wording within a further five working days and the other parties are to 

provide their preferred wording for Annexure A within a further five working days. 

The Court will then finalise the wording of the relevant contents of A if not resolved. 

 Having regard to these changes, we do not consider that any application for 

costs is appropriate. If any party has a different view, they are to make an application 

within 20 working days. Other parties are to respond within a further 10 working days. 

Final reply (if any) is to be filed within a further five working days.   

For the Court: 

______________________________ 

JA Smith 
Environment Judge 



Annexure A 

Rules Package – Kauri Dieback 

Activity status 
-  

Rule outline Standards/ 
management plan 

Outline of Management plan/ kauri dieback requirements 

Permitted a.b. Gardening – maximum area disturbed 
within a single KHA is 250 m² within a 
site, and where single title is less than 
2,000 m² 

Standards As proposed in Councils version of EARTH-R2, to include: 

i. all tools, equipment, clothing and footwear are
cleaned of all soil and organic material prior to entry
into and exit from the Kauri Hygiene Area;

ii. any planting used is either sterilised seeds, seeds that
have been harvested without coming into contact
with soil, all cuttings free of soil, accredited
Phytophthora agathadicida free plants, plants with their
root systems within the same root system within the
same Kauri Hygiene Area;

iii. that the Council is notified within three months of
the Kauri Hygiene Area being established.

Develop a gardening code for landowners outside of plan 

c.d. Emergency works for infrastructure 
providers and for power/network outages 

Management plan 
developed within 12 
months  

Requirements to be drafted by parties, tailored to emergency 
works to show how these activities will avoid the spread of 
kauri dieback. To include recording and mapping of kauri, 
planning in advance of emergencies, procedures and 
protocols to minimise/mitigate risk, auditing, recording and 
tracking of vehicles. 

Controlled a.b. Existing infrastructure, operations and 
maintenance and minor upgrading 

Management plan to 
be developed within 
12 months 

Requirements as set out in Council version of REQ 1 and 
REQ2 and include recording and mapping of kauri and 
detailing of how spread of kauri dieback will be avoided. 

Restricted 
discretionary 

a.b. New infrastructure/activities and major 
upgrading of infrastructure 

Management plan Requirements as set out in Council version of REQ1 and 
REQ2 and require prior identification of kauri and detailing 
of how the spread of kauri dieback will be avoided. 



NORTHPOWER WHANGĀREI DISTRICT COUNCIL DIRECTOR-GENERAL OF CONSERVATION 
EARTH-R2 
Earthworks or Land Disturbance within a Kauri Hygiene Area 

EARTH-R2 
Earthworks, Land Preparation, Cultivation, or Land Disturbance within a 
Kauri Hygiene Area 

EARTH-R2 
Earthworks, Cultivation or Land Disturbance within a Kauri Hygiene Area 

All Zones and Development Areas All Zones and Development Areas All Zones and Development Areas 
Activity Status: Permitted 
Where: 

Activity Status: Permitted 
Where: 

Activity Status: Permitted 
Where: 

1. The works are undertaken for the purpose of gardening
and: 

1. The works are undertaken for the purpose of gardening and: 1. The works are undertaken in an urban zone, or in the Rural Village zone or on
General land owned by Māori as defined in the Te Ture Whenua Māori Act 1993 for 
the purpose of gardening and: 

a. The maximum area disturbed within a single kauri hygiene
area is 250m2 within a site; and 

a. The maximum area disturbed within a single kauri hygiene area is
250m2 within a site; and 

a. The maximum area disturbed within a single
kauri hygiene area is 250m2 within a site; and 
aa.The kauri hygiene area boundary and entry/exit points are readily identifiable; 
and 

b. All soil, organic material and surface water from the works
within the kauri hygiene area are retained within the kauri 
hygiene area; and 

b. All soil, organic material (excluding crops grown for consumption) and
surface water from the works within the kauri hygiene area are retained 
within the kauri hygiene area; and 

b. Except for crops for consumption as provided for in clause (g) of the hygiene
procedures in EARTH-Appendix 1, all All soil, organic material and surface water 
from the works within the kauri hygiene area are retained within the kauri hygiene 
area where it cannot enter any waterbody or flow onto adjoining kauri trees; and 
ba Avoids disturbance or movement of soil when cutting lawns; and 

c. All tools, equipment and footwear used are cleaned of all
soil and organic material at the hygiene station prior to entry 
into and exit from the kauri hygiene area; and 

c. All tools, equipment, clothing and footwear used are cleaned of all soil
and organic material at the hygiene station prior to entry into and exit 
from the kauri hygiene area; and 

c. The hygiene procedures in EARTH-Appendix 1 are complied with All tools,
equipment and footwear used are cleaned of all soil and organic material at the 
hygiene station prior to entry into and exit from the kauri hygiene area; and 

d. The works use only handheld tools and equipment. d. The works use only handheld tools and equipment. d. The works use only handheld tools and equipment.
e. Any planting uses either
i. sterilised seeds or
ii. seeds that have been harvested without coming into contact with soil;
or 
iii. cuttings free of soil; or
iv. accredited Phytophthora agathidicida free plants; or
v. plants with their root system within the same kauri hygiene area;

bc When planting uses either: 
i) sterilised seeds; or
ia) seeds that have been harvested without coming into contact with soil; or 
ii) cuttings free of soil; or
iii) accredited Phytophthora agathidicida free plants; or
iv) plants with their root system within the same kauri hygiene zone area; and

f. The Whangārei District Council is notified within 3 months of the kauri
hygiene area being established. 

e. The site is recorded with the Whangārei District Council within 3 months of a
garden within a kauri hygiene area being established or by <insert date 3 months 
after rule becomes operative>, whichever is the later date. The information to be 
provided is 
i) site address;
ii) contact details for landowner;
iii) plan of the site showing the kauri hygiene area(s), the area of garden within the
kauri hygiene area(s), and the entry/exit point(s) into the kauri hygiene area(s) 
where clothing and equipment cleaning will occur; and 
iv) how the kauri hygiene area is identified on the site.

OR 
2. The works are undertaken in accordance with an approved
subdivision consent under EARTH-R1.1(c). 

OR 
2. The works are undertaken in accordance with an approved subdivision
consent under EARTHR1.1(c). 

OR 
2. The works are earthworks associated with subdivision undertaken within a Kauri
Hygiene Area in accordance with an approved subdivision restricted discretionary 
resource consent under EARTH-R1.1(c). 

OR 
3. The works are undertaken for the purpose of:
a. Emergency works as defined by section 330 of the
Resource Management Act 1991; 
b. Works required to remedy power outages;
c. An emergency regulation made under section 150 of the
Biosecurity Act 1993; or 
d. Scientific purpose carried out with authority of the
Minister under section 52 of the Biosecurity Act 1993. 

OR 
3. The works are undertaken for the purpose of:
a. Emergency works as defined by section 330 of the Resource
Management Act 1991; 
b. Works required to remedy power outages;
c. An emergency regulation made under section 150 of the Biosecurity
Act 1993; or 
d. Scientific work in relation to testing and monitoring for kauri dieback
disease that is carried out with authority of the Minister under section 52 
of the Biosecurity Act 1993. 

OR 
3. The works are undertaken for the purpose of:
a. Emergency works as defined by section 330 of the Resource Management Act
1991; 
b. An emergency regulation made under section 150 of the Biosecurity Act 1993; or
c. Scientific purpose carried out with authority of the Minister under section 52 of
the Biosecurity Act 1993. 

Annexure B



Activity Status when compliance not achieved: Controlled 
Where: 

Activity Status when compliance not achieved: Controlled 
Where: 

Activity Status when compliance not achieved: Controlled Restricted 
Discretionary 
Where: 

1. The works are undertaken by the Council or a Network Utility
Operator for the purpose of the operation, repair maintenance or
upgrading of regionally significant infrastructure.operation,
maintenance or upgrading.

1. The works are undertaken by the Council or a Network Utility
Operator for the purpose of the operation, repair maintenance or
upgrading of infrastructure.

1. A Kauri Dieback Management Plan in accordance with information requirement
EARTH-REQ1 is prepared, approved and implemented. The works are undertaken
by the Council or a Network Utility Operator for the purpose of regionally
significant infrastructure operation, maintenance or upgrading.

OR 
2. All soil, organic material and surface water from the works
within the kauri hygiene area are retained within the kauri hygiene
area; and

OR 
2. All soil, organic material and surface water from the works within
the kauri hygiene area are retained within the kauri hygiene area; and

OR 
2. All soil, organic material and surface water from the works within the kauri
hygiene area are retained within the kauri hygiene area; and

3. All tools, equipment and footwear used are cleaned of all soil
and organic material prior to entry into and exit from the kauri
hygiene area; and

3. All tools, equipment, clothing and footwear used are cleaned of all
soil and organic material prior to entry into and exit from the kauri
hygiene area; and

3. All tools, equipment and footwear used are cleaned of all soil and organic
material prior to entry into and exit from the kauri hygiene area; and

4. The works use only handheld tools and equipment. 4. The works use only handheld tools and equipment. 4. The works use only handheld tools and equipment.
Matters of Control: Matters of Control: Matters of Control Discretion: 
1. Appropriate methods to avoid the spread of kauri dieback. 1. The extent to which the kauri dieback management plan is likely to

be effective in avoiding the spread of kauri dieback disease.
Appropriate methods to avoid the spread of kauri dieback. 
1. The extent to which the kauri dieback management plan is likely to be effective
in avoiding the spread of kauri dieback disease.

2. Recommendations and proposed mitigation measures of the
kauri dieback management plan and any further information
provided through the consent process.

2. Any recommendations and proposed mitigation measures of the
kauri dieback management plan and any further information provided
through the consent process.

Recommendations and proposed mitigation measures of the kauri dieback 
management plan and any further information provided through the consent 
process. 

3. The extent of earthworks, land preparation, cultivation or land
disturbance within the kauri hygiene area.

2. The extent of earthworks ,cultivation or land disturbance with a kauri hygiene
area or areas.

3. Procedures for implementing, monitoring, reviewing and
amending the kauri dieback management plan.

4. Procedures for implementing, monitoring, reviewing and amending
the kauri dieback management plan.

3. Procedures for implementing, monitoring, reviewing and amending the kauri
dieback management plan.

Activity Status when compliance not achieved and the activity is 
not a Controlled activity: Restricted Discretionary 

Activity Status when compliance not achieved, and the activity is not 
a Controlled activity: Restricted Discretionary 

Activity Status when compliance not achieved and the activity is not a Controlled 
Restricted Discretionary activity: Restricted Discretionary 

Matters of discretion: 
1. The matters of control listed in EARTH-R2.

Matters of discretion: 
1. The matters of control listed in EARTH-R2.

Matters of discretion: 
1. The matters of control listed in EARTH-R2.

Compliance Standard: 
1. Rule EARTH-R2.1 takes effect on [insert date six months after
final decision / consent order]

Compliance Standard: 
1. Rule EARTH-R2.1 takes effect on [insert date six months after final
decision / consent order]
2. For the purposes of Permitted Activity rule EARTH-R2.1(d) and
Controlled Activity rule EARTHR2.4 push lawnmowers are considered
to be a handheld tool.

Note: 
1. The Council or a Network Utility Operator may apply for a
district wide resource consent rather than a site specific consent
as a controlled activity for earthworks and land
disturbance pursuant to EARTH-R2.1.
2. Any application for a controlled or restricted discretionary
activity pursuant to EARTH-R2.2-4 shall comply with information
requirement EARTH-REQ1.
3. Any application for a controlled activity district wide resource
consent pursuant to EARTH-R2.1 shall comply with information
requirement EARTHREQ2.

Note: 
1. The Council or a Network Utility Operator may apply An application
may be made for a district wide resource consent rather than a site-
specific consent as a controlled activity for earthworks and land
disturbance pursuant to EARTHR2.1.
2. Any application for a controlled or restricted discretionary activity
pursuant to EARTH-R2.2-4 shall comply with information requirement
EARTH-REQ1.
3. Any application for a controlled activity district wide resource
consent pursuant to EARTH-R2.1 shall comply with information
requirement EARTH- REQ2.

Note: 
1. Any application shall comply with information requirement EARTHREQ1.
Notes: 
1. Section 330 of the RMA provides for emergency works for preventative or
remedial action.
2. Earthworks within a kauri hygiene area that are consented under rule EARTH-R1
do not also need a consent under rule EARTH-R2.
3. The Northland Regional Pest and Marine Pathway Management Plan 2017-2027
includes a rule requiring the reporting of instances of Phytophthora agathidicida.
The preparation and implementation of a management plan can also be required
under the Northland Regional Pest and Marine Pathway Management Plan 2017-
2027. These rules apply in in addition to rules EARTH-R1 and EARTH-R2.



EARTH-REQ1 
Information Requirement– Kauri Dieback Management Plan 

EARTH-REQ1 
Information Requirement– Kauri Dieback Management Plan 

EARTH-REQ1 
Information Requirement– Kauri Dieback Management Plan 

All Zones and Development Areas All Zones and Development Areas All Zones and Development Areas 
1. Any application under rule EARTH-R2 shall prepare and
implement a kauri dieback management plan. 

1. Any application under rule EARTH-R2 shall prepare and implement
a kauri dieback management plan. 

1. Any application under rule EARTH-R2 shall prepare and implement a kauri
dieback management plan. 

2. The purpose of the kauri dieback management plan is to set out
the procedures that will be followed to avoid the risk of the spread 
of kauri dieback disease. 

2. The purpose of the kauri dieback management plan is to set out the
procedures that will be followed to avoid the risk of the spread of 
kauri dieback disease. These hygiene procedures are based on the 
knowledge that all kauri hygiene areas have the potential to contain 
Phytophthora Agathidicida. 

2. The purpose of the kauri dieback management plan is to set out the procedures
that will be followed to avoid the risk of the spread of kauri dieback disease. The 
kauri dieback management plan shall be based on the assumption that all kauri 
hygiene areas may potentially contain Phytophthora agathidicida. 

2A. A kauri dieback management plan shall either apply to an identified kauri tree 
or group of kauri trees, or on a district-wide basis where it is for earthworks or 
land disturbance within a kauri hygiene zone area associated with the operation, 
repair, maintenance or upgrading of infrastructure by the Whangārei District 
Council or by a Network Utility Operator or associated with biosecurity activities 
including sampling for Phytophthora agathidicida . 

3. The kauri dieback management plan shall detail, where
relevant: 

3. The kauri dieback management plan shall detail, where relevant: 3. The kauri dieback management plan shall detail, where relevant:

a. An assessment of the overall risk of spreading kauri dieback,
including: 
i. The activities proposed and their potential vectoring of
Phytophthora Agathidicida. 
ii. The frequency, duration and scale of the proposed activities.
iii. The risk associated with each activity before any procedures to
mitigate risks are implemented. 
iv. The procedures that will be implemented for each activity to
mitigate the risks. 
v. The risk of each activity after those procedures are implemented
and followed. 

a. An assessment of the overall risk of spreading kauri dieback,
including: 
i. The activities proposed and their potential vectoring of
Phytophthora Agathidicida. 
ii. The frequency, duration and scale of the proposed activities.
iii. The risk associated with each activity before any procedures to
mitigate risks are implemented. 
iv. The procedures that will be implemented for each activity to
mitigate the risks. 
v. The risk of each activity after those procedures are implemented
and followed. 

a. An assessment of the overall risk of spreading kauri dieback, including:
i. The activities proposed and their potential vectoring of Phytophthora
Agathidicida. 
ii. The frequency, duration and scale of the proposed activities.
iii. The risk associated with each activity before any procedures to mitigate risks
are implemented. 
iv. The procedures that will be implemented for each activity to mitigate the risks.
v. The risk of each activity after those procedures are implemented and followed.

b. The kauri dieback management plan objectives to prevent or
minimise the spread of kauri dieback. 

b. The kauri dieback management plan objectives to prevent or
minimise the spread of kauri dieback. 

b. The kauri dieback management plan objectives to prevent or minimise avoid the
spread of kauri dieback.

c. The procedures that will be followed to prevent or minimise the
spread of kauri dieback disease. 

c. The procedures that will be followed to prevent or minimise the
spread of kauri dieback disease. 

c. The procedures that will be followed to prevent or minimise avoid the spread of
kauri dieback disease. 

d. A site description relating to the area of proposed works (site
name, site location and other identification details). 

d. A site description relating to the area of proposed works (site name,
site location and other identification details). 

d. A site description relating to the area of proposed works (site name, site
location and other identification details). 

e. A map or maps showing:
i. The area that the management plan applies to.
ii. The location of each kauri tree within that area and its
associated kauri hygiene area. 
iii. Locations where access to the kauri hygiene area will be
prevented (e.g. by fencing off, covering the soil with protective 
surface). 
iv. The boundary of any kauri dieback disease containment areas.
v. Equipment and vehicle cleaning points (which are to be located
within the kauri hygiene area or kauri dieback disease 
containment area). 
vi. Any water bodies, fences, roads, tracks or structures within the
kauri hygiene area and kauri dieback disease containment area. 
vii. Proximity to other kauri trees.
i. Areas where livestock have access to the kauri hygiene area or
kauri dieback disease containment area. 

e. A map or maps showing:
i. The area that the management plan applies to.
ii. The location of each kauri tree within that area and its associated
kauri hygiene area. 
iii. Locations where access to the kauri hygiene area will be prevented
(e.g. by fencing off, covering the soil with protective surface). 
iv. The boundary of any kauri dieback disease containment areas.
v. Equipment and vehicle cleaning points (which are to be located
within the kauri hygiene area or kauri dieback disease containment 
area). 
vi. Any water bodies, fences, roads, tracks or structures within the
kauri hygiene area and kauri dieback disease containment area. 
vii. Proximity to other kauri trees.
i. Areas where livestock have access to the kauri hygiene area or kauri
dieback disease containment area. 

e. A map or maps showing items i to viii listed below. For any management plan
prepared on a district-wide basis, the information listed in items i to viii should be 
provided to the extent practicable: 
i. The area that the management plan applies to.
ii. The location of each kauri tree within that area and its associated kauri hygiene
area. 
iii. Locations where access to the kauri hygiene area will be prevented (e.g. by
fencing off, covering the soil with protective surface). 
iv. The boundary of any kauri dieback disease containment areas beyond which
soil and organic material from a kauri hygiene 
area will not be transported (this may be the same area as the 
kauri hygiene area). 
v. Equipment and vehicle cleaning points (which are to be located within the kauri
hygiene area or kauri dieback disease containment area). 
va. The location of any bund or other means to be used if necessary to prevent 
washdown water entering any stream or flowing to any adjoining kauri trees. 
vi. Any water bodies, fences, roads, tracks or structures within the kauri hygiene
area and kauri dieback disease containment area. 
vii. Proximity to other kauri trees.
viii. Areas where livestock have access to the kauri hygiene area or kauri dieback
disease containment area. 



f. The method by which the boundaries of any kauri hygiene area
and kauri dieback disease containment area will be clearly marked 
out. 

f. The method by which the boundaries of any kauri hygiene area and
kauri dieback disease containment area will be clearly marked out. 

f. The method by which the boundaries of any kauri hygiene area and kauri
dieback disease containment area will be clearly marked out. 

g. The procedures to be followed to ensure that any vehicles,
equipment and footwear are cleaned prior to entry into and exit 
from the kauri hygiene area and kauri dieback disease 
containment area. 

g. The procedures to be followed to ensure that any vehicles,
equipment, clothing and footwear are cleaned prior to entry into and 
exit from the kauri hygiene area and kauri dieback disease 
containment area. 

g. The procedures to be followed to ensure that any vehicles, equipment and
footwear are cleaned prior to entry into and exit from the kauri hygiene area and 
kauri dieback disease containment area. 

h. The procedures to be followed to ensure that any soil, organic
material or surface water not retained within the kauri hygiene 
area are either: 
i. Stored within a kauri dieback disease containment area; or
ii. Transported in a sealed vehicle/container to a landfill and the
facilities at the landfill are suitable to dispose of infected or 
suspected infected material. 

h. The procedures to be followed to ensure that any soil, organic
material or surface water not retained within the kauri hygiene area 
are either: 
i. Stored within a kauri dieback disease containment area; or
ii. Transported in a sealed vehicle/container to a landfill and the
facilities at the landfill are suitable to dispose of infected or suspected 
infected material. 

h. The procedures to be followed to ensure that any soil, sludge, organic material
or surface washdown water not retained within the kauri hygiene area are either: 
i. Stored within a kauri dieback disease containment area; or
ii. Transported in a sealed vehicle/container to a landfill and the facilities at the
landfill are suitable to dispose of infected or suspected infected material. 

i. The water management procedures to be used for the
washdown of vehicles, equipment and footwear used in a kauri 
hygiene area, including: 
i. Methods to ensure that run-off does not enter any water bodies,
the coastal marine area or separate kauri hygiene areas of any 
neighbouring kauri trees. 
ii. If on-site washdown is impracticable, procedures to undertake
washdown at a facility where water is treated and managed. 

i. The water management procedures to be used for the washdown of
vehicles, equipment and footwear used in a kauri hygiene area, 
including: 
i. Methods to ensure that run-off does not enter any water bodies, the
coastal marine area or separate kauri hygiene areas of any 
neighboring kauri trees. 
ii. If on-site washdown is impracticable, procedures to undertake
washdown at a facility where water is treated and managed. 

i. The water management procedures to be used for the washdown of vehicles,
equipment and footwear used in a kauri hygiene area, including: 
i. Methods to ensure that run-off does not enter any water bodies, the coastal
marine area or separate kauri hygiene areas of any neighbouring kauri trees. 
ii. If on-site washdown is impracticable, procedures to undertake washdown at a
facility where water is treated and managed. 

j. For works within the kauri hygiene area that are likely to take
longer than 12 months, the procedures to be followed to monitor, 
review and amend the kauri dieback management plan, including 
an annual report to Council until the completion of the works 
within the kauri hygiene area which details: 
i. All works undertaken in a kauri hygiene area in the preceding 12
months including the date, type of equipment and vehicle used, 
the cleaning procedures followed and the disposal location of all 
disturbed soil and organic material. 
ii. A review of the kauri dieback management plan to ensure the
continued effectiveness of the management plan, this may include 
auditing of kauri dieback management procedures and soil 
sampling within and surrounding hygiene areas. 
iii. Any proposed amendments to the kauri dieback management
plan. 

j. For works within the kauri hygiene area that are likely to take longer
than 12 months, the procedures to be followed to monitor, review 
and amend the kauri dieback management plan, including an annual 
report to Council until the completion of the works within the kauri 
hygiene area which details: 
i. All works undertaken in a kauri hygiene area in the preceding 12
months including the date, type of equipment and vehicle used, the 
cleaning procedures followed and the disposal location of all 
disturbed soil and organic material. 
ii. A review of the kauri dieback management plan to ensure the
continued effectiveness of the management plan, this may include 
auditing of kauri dieback management procedures and soil sampling 
within and surrounding hygiene areas. 
iii. Any proposed amendments to the kauri dieback management plan.

j. For works within the kauri hygiene area that are likely to take longer than 12
months, tThe procedures to be followed to monitor, review and amend the kauri 
dieback management plan, including at least a report on completion of the works 
and, where works extend over more than 12 months, an annual report to Council 
until the completion of the works within the kauri hygiene area which details: 
i. All works undertaken in a kauri hygiene area in the preceding 12 months
including the date, type of equipment and vehicle used, the cleaning procedures 
followed and the disposal location of all disturbed soil and organic material. 
ii. A review of the kauri dieback management plan to ensure the continued
effectiveness of the management plan, this may include auditing of kauri dieback 
management procedures and soil sampling within and surrounding hygiene areas. 
iii. Any proposed amendments to the kauri dieback management plan.

k. For district-wide management plans, the procedures to be followed to report on
works undertaken within a kauri hygiene area zone, including how advance notice 
of works will be given (except for emergency works and unplanned linear network 
outages). 

k. Any consultation undertaken with mana whenua and a summary
of the results of that consultation. 

k. Any consultation undertaken with mana whenua and a summary of
the results of that consultation. 

l. Any consultation undertaken with mana whenua and a summary
of the results of that consultation. 



EARTH-REQ2 
Information Requirement– Kauri Dieback Management Plan 

EARTH-REQ2 
Information Requirement– District-Wide Kauri Dieback Management Plan 

EARTH-APP1 
HYGIENE REQUIREMENTS FOR GARDENING 

1. Any application for a controlled activity district wide resource
consent under rule EARTH-R2.1 shall prepare and implement a kauri
dieback management plan. 

1. Any application for a controlled activity district wide resource consent
under rule EARTH-R2.1 shall prepare and implement a kauri dieback
management plan.

All Urban Zones and Development Areas, Rural Village Zone, and General 
land owned by Māori as defined in the Te Ture Whenua Māori Act 1993 
These hygiene procedures reduce the risk of the spread of kauri dieback 
disease by ensuring that all hand held equipment, clothing and footwear is 
cleaned immediately before entry to and exit from a kauri hygiene area. 
These hygiene procedures assume that all kauri hygiene areas may 
potentially contain Phytophthora agathidicida. 
(a) The boundaries of each kauri hygiene area on a site must be identified,
including the location of the access point(s) to each kauri hygiene area.
(b) Where gardening is being undertaken within a kauri hygiene area and a
specific access point(s) is being used, that access point(s) must include a
hygiene station where hand-held equipment, clothing and footwear is
cleaned immediately before entry into a kauri hygiene area and exit from a
kauri hygiene area.
(c) The hygiene station must include the following materials:
i a container of sufficient size to enable the cleaning of hand-held
equipment, clothing and footwear;
ii clean water and spray bottles;
iii a stiff brush and implements capable of removing soil from hand-held
equipment, clothing and footwear;
iv paper towels;
v clean plastic bags for removed clothing and footwear;
vi 2% Sterigene or 70% methylated spirits for spraying cleaned hand-held
equipment, clothing and footwear;
vii alcohol wipes or other appropriate means for wiping down sensitive
electronic equipment.
(d) All hand-held equipment, clothing and footwear must be cleaned of all
soil immediately before entry to the kauri hygiene area. Any soil or organic
material removed during this before-entry cleaning must remain outside
the kauri hygiene area.
(e) All hand-held equipment, clothing and footwear must be cleaned of all
soil immediately before exit from the kauri hygiene area. Any soil or organic
material removed during this before-exit cleaning must remain inside the
kauri hygiene area in a location where it cannot enter any waterbody or
flow to any adjoining kauri trees.
Note – only items of clothing with soil and/or organic material on them
need be cleaned. Items of clothing would include overalls, leggings, over-
trousers, gloves and knee pads.
(f) The only living plant material that can enter a kauri hygiene area is
either sterilised seeds or seeds that have been harvested without coming
into contact with soil or accredited Phytophthora agathidicida free plants
or a plant cuttings free of any soil. A plant may be shifted around within the
kauri hygiene area it is located in.
Note – as far as possible avoid moving plant material from one kauri
hygiene area to another.
(g) Crops may be removed from a kauri hygiene area where the crops are
harvested for consumption and are cleaned of all soil before removal from
the kauri hygiene area.

2. The purpose of the kauri dieback management plan is to set out
the procedures that will be followed to avoid the risk of the spread
of kauri dieback disease.

2. The purpose of the kauri dieback management plan is to set out the
procedures that will be followed to avoid the risk of the spread of kauri
dieback disease. These hygiene procedures are based on the knowledge
that all kauri hygiene areas have the potential to contain Phytophthora
Agathidicida.

3. The kauri dieback management plan shall detail, where relevant: 3. The kauri dieback management plan shall detail, where relevant:
a. An assessment of the risk of spreading kauri dieback, including:
i. The activities proposed and their potential vectoring of
Phytophthora Agathidicida.
ii. The frequency, duration and scale of the proposed activities.
iii. The risk associated with each activity before any procedures to
mitigate risks are implemented.
iv. The procedures that will be implemented for each activity to
mitigate the risks.
v. The risk of each activity after those procedures are implemented
and followed.

a. An assessment of the risk of spreading kauri dieback, including:
i. The activities proposed and their potential vectoring of Phytophthora
Agathidicida.
ii. The frequency, duration and scale of the proposed activities.
iii. The risk associated with each activity before any procedures to mitigate
risks are implemented.
iv. The procedures that will be implemented for each activity to mitigate
the risks.
v. The risk of each activity after those procedures are implemented and
followed.

b. The kauri dieback management plan objectives to prevent or
minimise the spread of kauri dieback.

b. The kauri dieback management plan objectives to prevent or minimise
the spread of kauri dieback.

c. The procedures that will be followed to prevent or minimise the
spread of kauri dieback disease.

c. The procedures that will be followed to prevent or minimise the spread
of kauri dieback disease.

d. Details of a suitable process for undertaking risk assessments,
including pre-start site inspections to identify any necessary kauri
dieback protection measures to be employed.

d. Details of a suitable process for undertaking risk assessments, including
prestart site inspections to identify any necessary kauri dieback protection
measures to be employed.

e. The method by which the boundaries of any kauri hygiene area
and kauri dieback disease containment area will be clearly marked
out.

e. The method by which the boundaries of any kauri hygiene area and kauri
dieback disease containment area will be clearly marked out.

f. Commensurate to the risk identified in 3.a., the procedures to be
followed to ensure that any vehicles, equipment and footwear are
cleaned prior to entry into and exit from the kauri dieback disease
containment area.

f. Commensurate to the risk identified in 3.a., the procedures to be
followed to ensure that any vehicles, equipment, clothing and footwear are
cleaned prior to entry into and exit from the kauri dieback disease
containment area.

g. The procedures to be followed to ensure that any soil, organic
material or surface water not retained within the kauri hygiene area
are either:
i. stored within a kauri dieback disease containment area; or
ii. transported in a sealed vehicle/container to a landfill and the
facilities at the landfill are suitable to dispose of infected or
suspected infected material.

g. The procedures to be followed to ensure that any soil, organic material
or surface water not retained within the kauri hygiene area are either:
i. stored within a kauri dieback disease containment area; or
ii. transported in a sealed vehicle/container to a landfill and the facilities at
the landfill are suitable to dispose of infected or suspected infected
material.

h. The water management procedures to be used in relation to the
washdown of vehicles, equipment and footwear used in a kauri
hygiene area, including:
i. Methods to ensure that run-off does not enter any water bodies,
the coastal marine area or non-contiguous kauri hygiene areas
of any neighbouring kauri trees.
ii. If on-site washdown is impracticable, procedures to undertake
washdown at a facility where water is treated and managed.

h. The water management procedures to be used in relation to the
washdown of vehicles, equipment and footwear used in a kauri hygiene
area, including:
i. Methods to ensure that run-off does not enter any water bodies, the
coastal marine area or non-contiguous kauri hygiene areas of any
neighbouring kauri trees.
ii. If on-site washdown is impracticable, procedures to undertake
washdown at a facility where water is treated and managed.

i. The procedures to be followed to monitor, review and amend the
kauri dieback management plan.

i. The procedures to be followed to monitor, review and amend the kauri
dieback management plan, including an annual report to Council identifying
the locations of any new kauri hygiene areas.

j. Any consultation undertaken with mana whenua and a summary
of the results of that consultation.

j. Any consultation undertaken with mana whenua and a summary of the
results of that consultation.



NEW DEFINITIONS NEW DEFINITIONS NEW DEFINITIONS 
Gardening 
means the planting, growing and removal of vegetation and the 
mowing of grass, but excludes the layout of paths, walls, fences and 
garden structures that are embedded in the soil. Gardening can 
include the use of driven stakes or poles to support landscaping 
above the soil. 

Gardening 
means the planting, growing and removal tending of vegetation and the 
mowing of grass, but excludes the layout of paths, walls, fences and garden 
structures that are embedded in the soil. Gardening can include the use of 
driven stakes or poles to support landscaping above the soil. 

Gardening 
means the planting, growing and removal tending of vegetation and the 
mowing of grass, but excludes the layout of paths, walls, fences and garden 
structures that are embedded in the soil. Gardening can include the use of 
driven stakes or poles to support landscaping above the soil. 

Kauri dieback disease containment area 
means an area identified in a kauri dieback management plan within 
which soil organic 
material and surface water from works within a kauri hygiene area 
are contained and 
confined. 

Kauri dieback disease containment area 
means an area identified in a kauri dieback management plan within which 
soil organic material and surface water from works within a kauri hygiene 
area are contained and confined. 

Kauri dieback disease containment area 
means an area identified in a kauri dieback management plan within which 
soil organic material and surface washdown water from works within a 
kauri hygiene area are contained and confined. 

Kauri hygiene area 
means three times the maximum radius of the canopy dripline of a 
kauri tree. 

Kauri hygiene area 
Means the area within three times the maximum radius of the canopy 
dripline of a kauri tree. 

Kauri hygiene area 
means three times the maximum radius of the canopy dripline of a kauri 
tree. 

Issues Issues Issues 
The Earthworks Chapter manages earthworks associated with subdivision 
to ensure that sites are suitable for development, and that instability 
hazards and adverse effects on heritage values and New Zealand kauri trees 
are managed. 
Whangārei District has varied geology, soil type and ground water levels. 
This combined with variable climatic conditions creates a risk of land 
instability hazards. Generally, where there are steep slopes, little 
vegetation and high rainfall, land is likely to be subject to erosion and 
movement. Some land formations, including caves and sinkholes, are 
inherently unstable and constitute a major hazard. 
Land instability issues can be created or exacerbated by inappropriate 
earthworks. Earthworks are a necessary part of subdivision but need to be 
managed to ensure that the risk of land instability is avoided, remedied or 
mitigated and that adverse effects on heritage values and New Zealand 
kauri trees are managed. 
The Earthworks Chapter also manages all earthworks within kauri hygiene 
areas. Kauri dieback disease, caused by Phytophthora agathidicida, is 
present in Northland and is threatening the survival of kauri. It can be 
spread through the movement of soil contaminated with Phytophthora 
agathidicida and therefore earthworks need to be managed to avoid 
further spread. 
The objectives, policies and rules set out below apply to earthworks 
undertaken in anticipation of, or as part of, a subdivision and apply in 
addition to the provisions for the underlying zone and any relevant District 
Wide and Resource Area provisions. In addition to the District Plan, 
earthworks are also regulated under the Regional Plan. 

The Earthworks Chapter manages earthworks associated with subdivision 
to ensure that sites are suitable for development, and that instability 
hazards and adverse effects on heritage values and New Zealand kauri trees 
are managed. 
The Earthworks Chapter also manages all earthworks within kauri hygiene 
areas. 
Whangārei District has varied geology, soil type and ground water levels. 
This combined with variable climatic conditions creates a risk of land 
instability hazards. Generally, where there are steep slopes, little 
vegetation and high rainfall, land is likely to be subject to erosion and 
movement. Some land formations, including caves and sinkholes, are 
inherently unstable and constitute a major hazard. 
Land instability issues can be created or exacerbated by inappropriate 
earthworks. Earthworks are a necessary part of subdivision but need to be 
managed to ensure that the risk of land instability is avoided, remedied or 
mitigated and that adverse effects on heritage values and New Zealand 
kauri trees are managed. 
The Earthworks Chapter also manages all earthworks within kauri hygiene 
areas. Kauri dieback disease, caused by Phytophthora agathidicida, is 
present in Northland and is threatening the survival of kauri. It can be 
spread through the movement of soil contaminated with Phytophthora 
agathidicida and therefore earthworks need to be managed to avoid 
further spread. 
The objectives, policies and rules set out below apply to earthworks 
undertaken in anticipation of, or as part of, a subdivision and apply in 
addition to the provisions for the underlying zone and any relevant District 
Wide and Resource Area provisions. In addition to the District Plan, 
earthworks are also regulated under the Regional Plan. 



Annexure C – excerpt of kauri tree aerial survey map showing identified kauri trees within Whangārei city as red dots


