
IN THE ENVIRONMENT COURT 
AT AUCKLAND 

I TE KOTI TAIAO O AOTEAROA 
KI TAMAKI MAKAURAU 

Court: 

IN THE MA TIER of the Resource Management Act 1991 

AND of an appeal under clause 14 of the First 

Schedule of the Act 

BETWEEN DEREK LLOYD ROBINSON, 

AND 

PA TRICIA EFFIE ROBINSON AND 
JANETTE EFFIE ROBINSON 

(ENV-2020-AKL-000125) 

Appellants 

WHANGAREI DISTRICT COUNCIL 

Respondent 

Environment Judge J A Smith sitting alone under s 279 of the Act 

Date of Order: 2 6 JUL 2021 

2 S JUL 2021 
Date of Issue: 

CONSENT ORDER 

A: Under section 279(1)(6) of the Resource Management Act 1991, the 

Environment Court, by consent, orders that: 

(1) Whangarei District Plan maps 56Z and 60Z show that Lots 1, 3, 5 and 

6 DP 172959 and Lots 1 - 4 DP 190758 are zoned General Residential 

Zone, Natural Open Space Zone and Precinct 13 (Vinegar Hill Road 

Precinct) in accordance with Annexure 1; 

v \'v'hangarei District Council 
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(2) A new Precinct 13 (Vinegar Hill Road Precinct) is included in the 

Precincts Chapter of the Whangarei District Plan in accordance with 

Annexure 2; 

(3) The mapped Flood Susceptible Area shown on Whangarei District 

Plan maps 56R and 60R be extended in accordance with Annexure 3; 

and 

(4) The appeal is otherwise dismissed. 

B: Under section 285 of the Resource Management Act 1991, there is no order 

as to costs. 

REASONS 

Introduction 

[1] This is an appeal against the decision of Whangarei District Council (the 

Council) on Plan Change 881 of the Urban and Services plan change package (the 

Plan Change) to the Operative Whangarei District Plan (the Plan). 

[2] This appeal relates to the zoning of several contiguous properties located on 

Vinegar Hill Road, Whangarei comprised of Lots 1, 3, 5 and 6 DP 172959 and Lots 

1 - 4 DP 190758 (collectively the site), outlined in red in the image below. The site 

comprises an area of approximately 21.61ha and is located on the northern edge of 

Tikipunga. The site adjoins the Putanui Stream to the east and the Waitaua Stream to 

the south. 
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[3] Under the Plan the site is zoned as Living 3 Environment, coloured yellow in 

the image below, with blue denoting Living 1 Environment. 
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[4] The Plan describes the Living Environments within Whangarei District's 

urban area as: 

Living 1 covers the 'general' urban areas, while Living 2 covers two small areas close to 

the centre of the City that have traditionally been developed as high density residential 

areas. Living 3 covers areas where development is restricted due to the physical nature 

of the land, a lack of proper infrastructure or because of the landscape or other values 

of the area. 1 

[5] The minimum lot size in Living 1 is 500m2, and in Living 3 is 2,000m2. 

[6] Putanui Stream is not identified in the Plan as an Esplanade Priority Area 

(EPA). Waitaua Stream is identified as an EPA west of Vinegar Hill Road, and east 

of the confluence with Putanui Stream, as shown by the blue dashed line in the image 

below. 
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[7] The eastern part of the site is identified as: 

(a) Flood Susceptible Area (FSA) in the Plan. FSAs have been mapped in 

the Plan since it first became operative in 2007. 

(b) Subject to 10 year and 100 year flooding in the Northland Regional 

Council (NRC) Hazard Maps. This mapping was recently undertaken 

using LIDAR. 

[8] The Plan (blue hatched) and NRC (dark blue and light blue) mapping is shown 

layered in the image below. Updates to the FSA mapping is not part of this package 

of plan changes. 

Flood Susceptible 

~ Accepted by Council Decision for Dim ia Plan 

~ Venation not accepted b,• Council 
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(9] The site was notified as Low Density Residential Zone (LRZ) in the Plan 

Change. 

(1 O] The Appellants made a submission2 seeking to rezone the site to Medium 

Density Residential Zone, renamed to General Residential Zone (GRZ) through the 

Council decisions on the Plan Change (the Decision) . 

(11] The Decision retained the LRZ zoning for the entire site. 

(12] The minimum lot size in LRZ in the Decision is 2,000m2. The minimum and 

average lot size in GRZ in the Decision is 400m2• 

(13] The Appellants appealed the Decision, seeking to rezone the site to GRZ. 

(14] There are no s274 parties to the appeal. 

Agreement reached 

[15] Following direct discussion and advice from ecologists and engineers, the 

parties have reached an agreement that will resolve this appeal. That agreement is to: 

(a) Rezone a portion of the site to GRZ (darker yellow) and the remainder 

of the site to Natural Open Space Zone (NOSZ) (darker green) as 

shown in the image below: 
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(6) Apply a new Vinegar Hill Road Precinct (the Precinct) over the site; 

and 

(c) Consequentially extend the mapped FSA to align with NRC's 10 year 

and 100 year flood mapping. 

[16] The underlying GRZ, NOSZ, new Precinct and consequentially amended FSA 

mapping manage the natural hazard risks and transport network constraints while 

providing opportunities for increased density to enable more efficient use ofland and 

infrastructure. 

[17] Under the National Planning Standards, a precinct overrides the underlying 

zoning but only to the extent that the precinct provides different objectives, policies 

and rules. The Precinct relies on the underlying GRZ and NOSZ provisions (and any 

relevant provisions in district wide and overlay chapters) except for the specific 

objectives, policies and rules in the Precinct. 

Section 32AA Analysis 

[18] Section 32AA of the Act requires a further evaluation for any changes to a 

proposal since the initial section 32 evaluation report. 

[19] The joint memorandum of the parties dated 15 July 2021 set out the following 

evaluation. 

[20] The site presents several characteristics which suggest that it may be suitable 

for more intensive development than what is enabled by the LRZ. The site is in 

proximity to the Tikipunga Local Centre Zone shopping centre, existing bus stops, 

multiple schools and open space areas. The site is adjacent to GRZ zoning to the 

south and west. Reticulated three waters infrastructure is in proximity to the south. 

The agreed GRZ zoning and Precinct acknowledge these aspects by considering 

opportunities for increased residential density within the site. 

[21] The site does however contain two constraints: 

(a) The site is adjacent to the Putanui and Waitaua Streams and there are 

large areas that are susceptible to flooding, identified as FSA in the Plan 

and in the more recent NRC 10 year and 100 year flood mapping; and 
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(6) Vinegar Hill Road has constrained sightlines and a bridge crossing the 

Waitaua Stream at the southern point of the site. Any future vehicle 

accesses onto Vinegar Hill Road must be carefully designed and located 

and should be limited in number. 

[22] The site has recently been assessed at a high level by the Appellants' civil 

engineer who has confirmed that there are areas on the site which are suitable for 

GRZ density of residential development, subject to appropriate design and location. 

This assessment has been reviewed by the Council's consultant civil engineer. Flood 

hazard risks within the site are addressed by consequentially extending the FSA 

mapping to align with the recent NRC flood mapping. This will ensure that flood 

hazards are assessed under the operative provisions in Chapter 56 of the Plan (l'Jatural 

Hazards). 

[23] The site and surrounding area have recently been assessed at a high level by 

the Council's consultant ecologist to consider ecological and esplanade values. The 

assessment identified portions of the area adjacent to Putanui Stream and Waitaua 

Stream as meeting Appendix 5 (Areas of sig11ifica11t i11dige11otts vegetatio11 a11d sig11ifica11t 

habitats of indigenous fazma in terresttial, freshwater and mmine e11viro11ments) of the Northland 

Regional Policy Statement. The parties have agreed to apply NOSZ zoning to the 

western and southern portion of the site, which is adjacent to Putanui Stream and 

Waitaua Stream and not identified as being appropriate for development due to flood 

hazards. This ensures that development will not occur within this location and fixes 

the appropriate boundary location for the public reserve adjacent to the stream prior 

to future subdivision. 

[24] The site and· surrounding area have recently been assessed at a high level by 

the Council's consultant transport engineer and Council's Roading Department. To 

ensure the transport network continues to operate safely and efficiently it was 

recommended that there only be two vehicle access points onto Vinegar Hill Road 

from the site, and that there is sufficient distance between the southernmost of those 

future accesses and the existing bridge on Vinegar Hill Road. The Precinct provisions 

manage these transport constraints and ensure that any subdivision and future land 

use appropriately avoid, remedy or mitigate adverse effects on the transport network 
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by limiting the number of new vehicle crossings (a defined term which includes 

intersections) onto Vinegar Hill Road and ensuring they are appropriately located. 

[25] An assessment of the agreement against the zoning policy for the GRZ, policy 

UFD-P13(1), is included in the table below: 

To provide for a range ef residential activities Subparagraphs a) and d) to g) are met by 

to accommodate the popttlation growth ef the agreed GRZ portion of the site. 

Whangdrei Dishict i?J app/ying: Subparagraphs b) and c) are discussed 

1. The General Residential Zone in locations below: 

that: b. Vinegar Hill Road has constrained 

a. Are contigttotts with existing Residential sightlines and vehicle access limitations. 

Zones tll lf17hangdrei City or The Precinct provisions manage the 

Rt,akaka/ Marsden Point. number and location of vehicle crossings. 

b. Featttre s11ficient, sefe and accessible c. The western portion of the site is 

transp01t networks to accommodate increased identified as being susceptible to flooding. 

development. The split zoning and consequentially 

c. Are not identified as hazard prone. extended FSA mapping manage the 

d. Do not complise high/y versatile soils, flooding hazards within the site. 

Ot1tstanding Natt1ral Landscapes or 

Feat11res, High or Ot1tstandi11g Nat11ral 

Characte,~ significant indigenous vegetation or 

high concentrations ef archaeological sites. 

e. Are serviced ry Cottncil's retic11lated three 

waters i1ifrastrt1ctt1re with st1ficient capacity 

available. 

j Jf17ill not mate!ialjy increase the potential for 

reverse sensitivity effects in the Rttral Area. 

g. JVill not compromise the rttral character ef 
a11 area. 



10 

[26] The zoning policy for the NOSZ, policy DGD-P12, is included in the table 

below: 

To protect and enhance natural, ecological, landscape, cultural and he,itage values ef the Disttict 

l?J app!Jing the Natural Open Space Zone in locatiom that are primmi!J public!J oul!led and 

operated and· 

1. Are categotised as the jollo1ving Ne1v Zealand Reserve Association Catego1ies: tmmanaged 

natt1ral park areas, umnanaged recreation and ecological linkages, and umnanaged green space. 

2. That plqy a special role in educating residents and visitors and providing recreation 

opportunities. 

3. J.V'here general!J, the natural elements and tmmodijied nature ef the area gives it a sense ef 
1vildemess and isolation. 

4. That help to preserve and define IVhangdrei's natural character and provide a connection to 

our natttral he1itage. 

5. IV'here the management emphasis for the area is the comervation and protection ef natural 

resources. 

6. If/here levels ef development, facilities and management range from none to medium. 

7. IV'here there are minimal buzldings and structures, enst11i11g a lm;ge!J undeveloped area and 

open expanse ef land 

[27] DGD-P12 is met by the agreed NOSZ portion of the site. 

[28] Having regard to GRZ and N OSZ zoning policies, the parties are satisfied that 

the most appropriate outcome is: 

(a) GRZ and NOSZ zoning; 

(6) a Precinct which enables development to GRZ density in appropriate 

parts of the site while managing flooding risks and effects on the 

transport network; and 

(c) consequential extension to the FSA mapping within the site. 

[29] This is not a situation where there is uncertain or insufficient information such 

that the risk of acting or not acting needs to be evaluated. 
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Consideration 

[30] In making this order the Court has read and considered the appeal and the 

memorandum of parties dated 15 July 2021. 

[31] I am satisfied that the agreement reached is one that represents the interests 

of the parties. It is clear that an assessment under section 32AA has been undertaken. 

I conclude the parties have taken a nuanced and balanced approach, and the agreed 

amendments are the most appropriate way to achieve the purpose of the Act and the 

objectives in the Plan. Overall, I consider the sustainable management purpose and 

the other relevant requirements of the Act are broadly met. 

[32] The Court is making this order under section 279(1) of the Act, such order 

being by consent, rather than representing a decision or determination on the merits 

pursuant to section 297. The Court understands for present purposes that: 

(a) all parties to the proceedings have executed the memorandum requesting 

this order; 

(b) all parties agree that the agreed amendments resolve the appeal in full; 

and 

(c) all parties are satisfied that all matters proposed for the Court's 

endorsement fall within the Court's jurisdiction, and conform to the 

relevant requirements and objectives of the Act including, in particular, 

Part 2. 

Orders 

[33] Therefore the Court orders, by consent, that: 

(a) Whangarei District Plan maps 56Z and 60Z show that Lots 1, 3, 5 and 

6 DP 172959 and Lots 1 - 4 DP 190758 are zoned General Residential 

Zone, Natural Open Space Zone and Precinct 13 (Vinegar Hill Road 

Precinct) in accordance with Annexure 1; 

(b) A new Precinct 13 (Vinegar Hill Road Precinct) is included in the 

Precincts Chapter of the Whangarei District Plan in accordance with 

Annexure 2; 
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(c) The mapped Flood Susceptible Area shown on Whangarei District Plan 

maps 56R and 60R be extended in accordance with Annexure 3; and 

(d) The appeal is otherwise dismissed. 

[34] • There is no order as to costs in respect of the matters covered by this order. 

uclge 



Annexure 1 

Key: 

General Residential Zone - dark yellow 

Natural Open Space Zone - dark green 



Annexure 2 

PREC13 -Vinegar Hill Road Precinct (VHRP) 

Issues 

The Vinegar Hill Road Precinct provides for General Residential Zone subdivision and land use 
provided that adverse effects on the adjacent transport network are managed and an appropriate 
esplanade reserve is created with physical and visual connections provided between the reserve 
and residential development. All relevant district wide provisions and underlying zone provisions 
apply in addition to PREC 13-R 1 - R2. 

Objectives 
PREC13-O1 -
Transport Effects 

Adverse effects on the safety and efficiency of the adjacent transport network 
are managed. 

PREC13-O2-
Esplanade Area 

The recreational and ecological values along the stream adjacent to the 
Precinct are enhanced. 

PREC13-O3-
Urban Design 

Policies 
PREC13-P1 -
Vehicle 
Crossings 

Development achieves quality urban design outcomes and connectivity with 
public spaces and adjoining sites . 

To manage effects on the adjacent transport network by: 
1. Limiting the number of new vehicle crossings onto Vinegar Hill Road . 
2. Locating the vehicle crossings in appropriate lo.cations with regard to 

existing and proposed intersections, vehicle crossings and bridges. 
PREC13-P2-
Esplanade Area 

To provide public access to the stream adjacent to the Precinct and to protect 
ecological values within the site by creating an esplanade reserve over the 
Natural Open Space Zone in the Precinct. 

PREC13-P3 -
Urban Design 

Rules 

PREC13-R1 

To design subdivision and the associated transport network to achieve quality 
urban design outcomes and connectivity by providing : 
1. Strong visual and physical connections between public places in the 

General Residential Zone and Natural Open Space Zone within the 
Precinct. 

2. Appropriate levels of passive surveillance over the Natural Open Space 
Zone within the Precinct. 

3. Opportunities for transport network connectivity to adjoining Residential 
Zone land. 

Vehicle Crossings 
Activity Status: Permitted 

Where: 

1. The vehicle crossing complies with TRA-R5 
-R6 . . 

2. A maximum of two new vehicle crossings 
onto Vinegar Hill Road are constructed. 

3. All vehicle crossings are located at least 
150m from the bridge on Vinegar Hill Road 
at the southern end of the Precinct. 

Activity Status when compliance 
not achieved: Restricted 
Discretionary 

Matters of discretion: 

1. Location , size and design of 
vehicle crossings and access. 

2. The safety and efficiency of the 
transport network for vehicles, 
pedestrians and cyclists. 



PREC13-R2 Subdivision 
Activity Status: Controlled 

Where: 

1. The subdivision is a controlled activity under SUB-R5. 
2. The subdivision results in crossings which comply with 

PREC13-R1 . 
3. The area zoned as Natural Open Space Zone in PREC13 is 

proposed to be vested in the Whangarei District Council. 

Matters of control : 

1. The matters over which control is reserved in SUB-R5. 
2. The design and location of vehicle crossings onto Vinegar Hill 

Road. 
3. Vesting of reserves and open space with Whangarei District 

Council. 

Note: 

1. All relevant District Wide and Overlay subdivision objectives, 
policies and rules apply in addition to PREC13-R2. 

Activity Status 
when 
compliance is 
not achieved: 
Discretionary 



Annexure 3 

Key 

Flood Susceptible Area - hatched 




