
IN THE ENVIRONMENT COURT 
AT AUCKLAND 

I TE KOTI TAIAO O AOTEAROA 
KI TAMAia MAKAURAU 

Court: 

Date of Order: 

Date of Issue: 

IN THE MATTER of the Resource Management Act 1991 

AND of an appeal under clause 14 of the First 

Schedule of the Act 

BETWEEN QUALITY DEVELOPMENTS 
LIMITED 

(ENV-2020-AKL-000118) 

Appellant 

AND WHANG.A.REI DISTRICT COUNCIL 

Respondent 

Environment Court Judge J A Smith sitting alone under s 279 of the 
Act 

- 9 AUG 2021 

- 9 AUG 2021 

CONSENT ORDER 

A: Under section 279(1)(6) of the Resource Management Act 1991, the 

Environment Court, by consent, orders that: 

(1) Whangarei District Plan map 72Z shows Lot 2 DP 46220 and a portion 
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of Part Lot 4 DP 19724 is zoned Low Density Residential Zone and 

Precinct 17 (O'Shea Road Environmental Benefit Precinct) in 

accordance with Annexure 1; 
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(2) A new Precinct 17 (O'Shea Road Environmental Benefit Precinct) is 

included in the Low Density Residential Zone chapter of the 

Whangarei District Plan in accordance with Annexure 2; 

(3) the appeal is otherwise dismissed; and 

( 4) The Zoning- Whangarei Residential topic remains extant. 

B: Under section 285 of the Resource Management Act 1991, there is no order 

as to costs. 

REASONS 

Introduction 

[1] This is an appeal against the decision of Whangarei District Council on Plan 

Change 881 of the Urban Services plan change package to the Operative Whangarei 

District Plan. 

[2] This appeal is allocated to the Zoning - Whangarei Residential topic of the 

Whangarei Urban & Services plan change appeals. This appeal and the appeal by 

Kainga Ora - Homes and Communities are the last remaining appeals in that topic. 

[3] This appeal relates to the zoning of the properties owned by Quality 

Developments Limited (QDL) located at the end of O'Shea Road, Whangarei 

comprised of Lot 2 DP 46220 and a portion of Part Lot 4 DP 19724 (the site), 

outlined in blue in the image below. The site comprises an area of approximately 

45.71ha. Earthworks for the recently constructed Kotuku stormwater detention dam 

can be seen to the east of the site in the image. 
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[4] Under the Plan the site has a mixture of zonings shown in the image below: 

(a) Living 3 Environment, coloured yellow; 

(b) Living 1 Environment, coloured blue; and 

(c) Business 3 Environment, coloured pink. 
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[5] The Plan describes the Living Environments and Business 3 Environment 

within Whangarei district's urban area as: 

Living 1, 2 and 3 Environments 
Living 1 covers the 'general' urban areas, while Living 2 covers two small areas close 
to the centre of the City that have traditionally been developed as high density 
residential areas. Living 3 covers areas where development is restricted due to the 
physical nature of the land, a lack of proper infrastructure or because of the 
landscape or other values of the area. 

Business 3 Environment 
Covering the shopping centres outside the CBD as well as commercial areas 
that are in close proximity to Living Environments.1 

[6] The site contains the following mapped features and overlays in the Plan as 

shown on the image below: 

(a) The Northland Regional Council Designation for the Kotuku Detention 

Dam (Designation NRC-2) extending into the eastern portion of Part 

Lot 4 DP 19724. 

(b) Areas of flood susceptibility to the north along the Nihotetea Stream 

and through the middle of the site. 

(c) Transmission towers and lines and Northpower lines through the middle 

of the site. 

( d) An indicative road between O'Shea Road and Kotuku Street. 

1 Chapter 35 - Introduction to Environment Rules 
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Northpower Tower CEL-Ca·1 

National Grid Tower 

Northpower Overhead Critica l ine Cel-Cat1 

ationel Grid Line 

Nort power Lines 

orthpower Critical O verhead Lines CEL 

orthpower Critical Underground Lines CE 

District Plan Resource Areas 

Flood Susceptible Areas 

~ 

[7] The indicative road between O'Shea Road and Kotuku Street has subsequently 

been removed from the Plan as part of Plan Change 109. 

[8] The site was notified as Rural Production Zone (RPZ) in the Plan Change. 

[9] QDL made a submission2 seeking to rezone the site to Residential Zone, 

renamed to Low Density Residential Zone (LRZ) through the Council decisions on 

the Plan Change (the Decision). 

[1 O] The Decision noted that the rezorung was finely balanced as the site 

demonstrates both LRZ and RPZ characteristics and retained the RPZ zoning for the 

entire site. 

[11] QDL appealed the Decision, seeking to rezone the site to LRZ. 

2 Original Submission number 157. 
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[12] There are no s274 parties to the appeal. 

Agreement reached 

[13] Following direct discussion and further engineering assessment, the parties 

have reached an agreement that will resolve this appeal. That agreement is to: 

(a) Rezone the site to LRZ; and 

(b) Apply a new O'Shea Road Environmental Benefit Precinct (the 

Precinct) over the site. 

[14] The underlying LRZ and new Precinct recogruse the ecological and 

biodiversity values and the geotechnical constraints of the site, while providing 

opportunities for low density residential development. 

Section 32AA analysis 

[15] Section 32AA of the Act requires a further evaluation for any changes to a 

proposal since the initial section 32 evaluation report. 

[16] The joint memorandum of the parties dated 2 August 2021 set out the 

following evaluation. 

[17] Under the National Planning Standards, a precinct overrides the underlying 

zoning but only to the extent that the precinct provides different objectives, policies 

and rules. The Precinct relies on the underlying LRZ provisions (and any relevant 

provisions in district wide and overlay chapters) except for the specific objectives, 

policies and rules in the Precinct. 

[18] The site is located in proximity to other General Residential Zone and LRZ 

sites and is large enough to accommodate low density residential development. The 

site does however contain several constraints, including: 

(a) The site adjoins the Nihotetea Stream to the north; 

(b) 

(c) 

There are large areas of indigenous vegetation within the site; 

The majority of the site is identified as being highly susceptible to land 

instability hazards within Council's GIS hazard mapping; and 
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( d) There are several mapped features and overlays within the site as noted 

in paragraph [ 6] . 

[19] The Precinct provisions manage these constraints and ensure that any 

subdivision and future land use appropriately avoid, remedy or mitigate adverse 

effects on biodiversity and ecological values and natural hazards. 

[20] The site has recently been assessed at a high level by QDL's geotechnical 

engineer who has confirmed that there are areas on the site which are suitable for 

LRZ density of residential development, subject to appropriate geotechnical 

investigation and recommendations at the time of subdivision. The Precinct requires 

this investigation. 

[21] The site has recently been assessed by ecologists for the Council as part of 

identification of Significant Natural Areas for the Council's forthcoming Biodiversity 

plan change (which has not yet been notified). The Precinct includes a mapped extent 

of the significant indigenous vegetation within the site based on this assessment 

(hatched red in the image below, mapping extending beyond the site), and provisions 

which require that indigenous vegetation to be protected. 
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[22] The other mapped features and overlays within the site all have district wide 

provisions in the Plan which manage effects on those resources. 

[23] An assessment of the agreement against the zoning policy for the LRZ, policy 

UFD-P13(3), is included in the table below: 

To provide for a range of residential activities Subparagraphs a), d) and e) are met by the 

to accommodate the population growth of site. 

Whangdrei District i?J appfying: Subparagraphs b), c) and f) are not met, 

3. The Low Density Residential Zone in and are further discussed below: 

' locations that: b. The majority of the site is identified as 

a. Are contiguous with existing Residential being highly susceptible to land instability 

Zones on the fringe of Whangdrei City. hazards. Some parts of the site however 

b. Are not identified as significantfy hazard may be appropriately developed to LRZ 

prone. density, and the land stability hazards are 

c. Do not comprise highfy versatile soils, managed by the Precinct provisions. 

Outstanding Natural Landscapes or c. There are areas of significant 

Features, High or Outstanding Natural indigenous vegetation on the site. The 

Character, significant indigenous vegetation or Precinct maps that vegetation and 

high concentrations of archaeological sites. requires it to be protected. 

d Do not compromise the future expansion of f. Rezoning the site from RPZ to LRZ 

urban growth. and enabling low density residential 

e. Will not materialfy increase the potential for development will ultimately change the 

reverse sensitivity effects in the Rural Area. rural character of the site. However, the 

j Will not compromise the rural character of site is on the fringe ofWhangarei's urban 

an area. area and the LRZ zorung will more 

effectively mitigate effects on rural 

character when compared to the 

operative Living 1, Living 3 and 

Business 3 Environment zoning. 

[24] Having regard to LRZ zoning policy UFD-P13(3) the parties are satisfied that 

the most appropriate outcome is LRZ zoning together with a Precinct which enables 

low density residential development while managing land stability risks and indigenous 

vegetation values. 
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[25] This is not a situation where there is uncertain or insufficient information such 

that the risk of acting or not acting needs to be evaluated. 

Consideration 

[26] In making this order the Court has now read and considered the consent 

memorandum of the parties dated 2 August 2021. 

[27] I am satisfied that the agreement reached is one that represents the interests 

of the parties. I conclude the parties have taken a robust and workable approach, and 

the agreed amendments are the most appropriate way to achieve the purpose of the 

Act and the objectives in the Plan. Overall, I consider the sustainable management 

purpose and the other relevant requirements of the Act are broadly met. 

[28] The Court is making this order under section 279(1) of the Act, such order 

being by consent, rather than representing a decision or determination on the merits 

pursuant to section 297. The Court understands for present purposes that: 

Orders 

(a) all parties to the proceedings have executed the memorandum requesting 

this order; 

(b) all parties agree that the agreed amendments resolve the appeal in full; 

and 

(c) all parties are satisfied that all matters prop~sed for the Court's 

endorsement fall within the Court's jurisdiction, and conform to the 

relevant requirements and objectives of the Act including, in particular, 

Part 2. 

[29] Therefore the Court orders, by consent, that: 

(a) Whangarei District Plan map 72Z shows Lot 2 DP 46220 and a portion 

of Part Lot 4 DP 19724 is zoned Low Density Residential Zone and 

Precinct 17 (O'Shea Road Environmental Benefit Precinct) in 

accordance with Annexure 1; 
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(b) A new Precinct 1 7 (O'Shea Road Environmental Benefit Precinct) is 

included in the Low Density Residential Zone chapter of the Whangarei 

District Plan in accordance with Annexure 2; 

(c) The appeal is otherwise dismissed; and 

(d) The Zoning- Whangarei Residential topic remains extant. 

[30] There is no order as to costs in respect of the matters covered by this order. 

I _,__ 



Annexure 1 



Annexure 2 

PREC17 - O'Shea Road Environmental Benefit Precinct (OEBP) 

Issues 

The O'Shea Road Environmental Benefit Precinct enables development consistent with the Low 
Density Residential Zone where: 

• Development is designed to minimise the risks of land instability natural hazards; and 

• Positive ecological outcomes are achieved. 

All relevant district wide and underlying Low Density Residential Zone provisions apply in addition 
to the PREC17 provisions. 

Objectives 
PREC17-O1 -
Natural Hazards 

Subdivision and future land uses are managed to minimise the risks from land 
instability natural hazards. 

PREC17-O2 -
Ecology and 
Biodiversity 

Policies 

Subdivision, land use and development are managed to enhance and 
permanently protect ecological and biodiversity values. 

PREC17-P1 -
Natural Hazards 

To manage subdivision and future land uses to: 

1. Avoid locating activities and development in areas with a high residual risk 
of land instability hazard events. 

PREC17-P2 -
Ecology and 
Biodiversity 

Rules 

PREC17-R1 

2. Locate and design subdivision and future land uses to minimise risks and 
adverse effects on people, property and the environment. 

3. Ensure that any adverse effects and the existing and residual risks of 
natural hazards do not endanger human life and are not likely to cause 
material damage to property or the environment. 

To ensure that subdivision, land use and development enhance and 
permanently protect the areas of indigenous vegetation identified in PREC 17 
Map 1. 

lndi enous Ve etation Clearance 
Activity Status: Permitted 

Where: 

1. The clearance is permitted under LRZ-R10; and 
2. The clearance is either: 

a. Outside of the areas of indigenous vegetation identified on 
PREC17 Map 1; or 

b. Within the areas of indigenous vegetation identified on 
PREC17 Map 1 and is associated with : 
i. Operation, maintenance and repair of existing tracks, 

fences and drains; or 
ii. Pest plant removal and biosecurity works; or 
iii . Conservation planting, including planting for ecological 

restoration purposes. 

Activity 
Status when 
compliance 
not achieved: 
Discretionary 



PREC17-R2 Subdivision 
Activity Status : Controlled 

Where: 

1. The areas of indigenous vegetation identified on PREC 17 
Map 1 are: 

a. Proposed to be legally protected in perpetuity in their 
entirety. 

b. Managed on an on-going basis in accordance with an 
Ecological Management Plan . 

Matters of control: 

1. The matters over which control is reserved in SUB-R4. 
2. Effects on the ecological and biodiversity values within the 

site . 
3. Effects on the stability of land or any existing or future 

structures, and the potential to create new or exacerbate 
existing land instability hazards. 

4. Effects of remediating the land instability hazard. 
5. The intended use of the land and its vulnerability to the 

potential effects of land instability. 
6. The design and location of any infrastructure and on-site 

services and their susceptibility to adverse effects from land 
instability hazards and potential risks to public health and 
the environment. 

7. Recommendations and proposed conditions and 
remediation or mitigation measures of the site suitability 
report and any further information provided through the 
consent process. 

8. The extent to which site boundaries take account of natural 
and physical boundaries, including mapped district wide 
resources and overlays. 

Notes: 

1. Any application shall comply with information requirements 
PREC17-REQ1 - REQ2. 

2. All relevant District Wide and Overlay subdivision objectives, 
olicies and rules a I in addition to PREC17-R2. 

Activity Status 
when compliance 
is not achieved: 
Discretionary 





PREC17-REQ1 Information Requirement- Ecological Report and Ecological Management Plan 
1. Any application under rule PREC 17-R2 must include an ecological report 

prepared by a suitably qualified and experienced ecologist which shall 
address the following matters: 
a. An assessment of the effects of the potential development on the indigenous 

vegetation identified on PREC17 Map 1, including but not limited to: 
i. Location and proximity of proposed sites to that indigenous vegetation . 
ii. Orientation of light, noise, reflective sources to minimise impact on 

resident fauna. 
iii. Building platforms. 
iv. Access. 
v. Earthworks. 
vi. Services, including stormwater, wastewater, water supply, 

telecommunications networks, and energy (electricity or gas) networks. 
vii. Pets, farmed animals, pests, weeds, garden escapes and green waste 

dumping. 
viii. The location of site boundaries, any adverse effects which may arise 

from the boundary location proposed (including where applicable any 
adverse effects which may arise as a result of fragmentation of 
contiguous indigenous vegetation if it is not held within a single site), 
and how the vegetation will be appropriately managed on an on-going 
basis. 

ix. The mechanisms to ensure that the management plan required under 
PREC17-REQ1 .1 (b) applies to and binds future owners. 

b. An Ecological Management Plan that specifies the protection measures 
proposed to ensure that the indigenous vegetation identified on PREC 17 
Map 1 remains protected in perpetuity, including how all of the following 
matters will be implemented prior to the Council issuing section 224(c) 
certificate: 
i. The establishment of secure stock exclusion. 

ii. Methods of animal and plant pest control. 
iii. Identification of any indigenous taxa within the site and surrounding 

area that are listed as threatened or at risk in the NZ Threat 
classification system lists . 

iv. An assessment of the effects of the potential development on any 
identified specifies in PREC 17-REQ1 .1 (b )(iii) and the methods 
proposed to protect the species and monitoring on-going effects after 
subdivision. 

v. Any additional protection and on-going management methods including 
but not limited to methods of weed and pest management and any 
measures to control cats, dogs, rabbits, rats, mustelids and possums. 

PREC17-REQ2 Information Requirement - Land Instability Hazards 
1. Any application under rule PREC17-R2 must provide a site suitability report 

for the entire area of PREC17 prepared by a suita,bly qualified and 
experienced geotechnical professional (e.g. Chartered Professional 
Engineer) which includes (but is not limited to) the following : 
a. Topographic Survey (if not already available). 
b. A description of the geology and geomorphology of the site and immediate 

surrounding areas. 
c. Definition of the nature and continuity of the strata over the site to a depth 

below which slipping is most likely, by means of test pits and/or continuous 
recovery core drilling (unless existing exposures are adequate) . 

d. Determination of the peak and residual shear strength parameters ( either 
from laboratory tests or back analysis of relevant slope failures) and the 
sensitivity of the soil in each stratum in which, or interface on which , sliding 
is practicable. 

e. Assessment of groundwater levels and piezometric pressures in the strata 
during extreme infiltration conditions. 



f. Analysis of practicable failure mechanisms, relevant to the specific geology 
and geomorphology of the site using effective stresses. 

g. The geo-professional 's opinion as to the stability of the ground and the 
preventative (or remedial) measures to be incorporated in the development. 

h. The geo-professional's opinion as to the stability of the whole slope (upon 
which the development site may form only part of) and the effects of the 
development (such as excavation, filling, removal of vegetation, disposal of 
stormwater or effluent waste water into or over the area) on the whole 
slope. 

i. The geo-professional 's opinion as to the suitability of the proposed 
subdivision and future land uses (including the nature, scale, density and 
location of future residential units and associated services that may be 
developed through the Low Density Residential Zone rules) within the site. 

j . Definite conclusions and recommendations on any development 
restrictions, specifically addressing Section 106 of the Resource 
Mana ement Act 1991 for an subdivision. 


