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EXECUTIVE SUMMARY
A.

This statement of evidence addresses the submissions and further
submissions made by Heron Construction Holdings Limited ("Heron")
in relation to the following aspects of the ‘Urban and Services’ Plan
Changes:
a. Plan Change 88H: Heavy Industrial Zone Provisions.
b. Plan Change 88J: Precinct Provisions.
c. Plan Change 109: Transport Provisions.
d. Plan Change 148: Strategic Direction Provisions.

B.

There is a broad level of agreement between Heron and the
recommendations of the s.42A reports in respect of the above aspects
of the ‘Urban and Services’ Plan Changes. Those areas that are not
agreed relate to:
a. Rule HI-R3 pertaining to building setbacks from Mean High Water
Springs.
b. Rule HI-R7 pertaining to industrial activities that are permitted
within the Heavy Industrial Zone.
c. Rule HI-R14 pertaining to the gross floor area caps for ancillary
office space.
Rule HI-R3: Building setbacks from Mean High Water Springs

C.

Heron has made a submission to remove the requirement to provide a
27-metre building setback from Mean High Water Springs from its
property. The purpose of the 27-metre building setback from Mean
High Water Springs is explained within the section 32 analysis to
“ensure that land is available for esplanade reserves/strips, and that
those areas are protected for conservation, ecological, recreational,
access and hazard mitigation purposes”. In the context of Heron’s
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marine industry operations, which require direct access to the coastal
marine area, and require restrictions on public access to its land and
wharves for safety and to maintain a level of security that is appropriate
to the activities undertaken, such outcomes are mutually exclusive.
D.

Under the provisions of the Operative District Plan, Rule 42.4.3(a)
‘Building Setbacks from Water Bodies’ expressly excludes the Port
Whangarei area, including Heron’s property, from being required to
provide a 27-metre building setback from Mean High Water Springs.
This exclusion has not been carried through to the equivalent Rule for
the Heavy Industry Zone (Rule HI-R3), and the relief sought by Heron
is recommended to be rejected.

E.

Heron have, and plan to continue to invest in developing its property for
marine industry activities. I consider that the imposition of Rule HI-R3
on Heron’s property has the potential to unreasonably constrain the
future development of the site for its intended purpose and undermine
the investment and development that has occurred to date. I do not
consider it practicable or reasonable to impose a 27-metre building
setback from Mean High Water Springs to make land available for
esplanade reserves/strips for protection for conservation, ecological,
recreational, and access purposes on Heron’s property.

F.

I consider that in terms of section 32AA of the RMA:
a. the relief sought by Heron to the building setback requirements is
the most appropriate way to give effect to Policy 6 and Policy 19
of the NZCPS, and Policy 5.1.2 and Policy 4.6.1 of the RPS; and
b. the relief sought be Heron will better enable opportunities for
economic growth and employment in the Whangarei district and
Northland region.

iii
Heron Construction Holdings Limited
Submission number 161
Further Submission number X372

PC8888 Urban and Services
Primary evidence - Mark Arbuthnot

Rule HI-R7: Industrial Activity
G.

The s.42A report has recommended that a range of other activities that
are noxious or will generate odour, noise and dust are provided for as
a permitted activity, regardless of the scale of the activity.

H.

While I generally agree with the recommendations of the s.42A report
in this regard, I am of the opinion that “Meat and Meat Product
Manufacturing” and “Seafood Processing” (which are classified by the
ANZSIC06) similarly have the potential to generate odour effects of the
type that are most appropriately directed towards establishing within the
Heavy Industry Zone, and should therefore be provided for as a
permitted activity.
Rule HI-R14: Commercial Services

I.

Heron has sought amendments to Rule HI-R14 to ensure that office
space that is ancillary to industrial activities is provided for as a
permitted activity. This is because the Heavy Industry Zone contains
comparatively large sites that have the potential to accommodate
multiple activities, and the current rule does not properly recognise the
extent of ancillary office space that is required to support activities
within the zone.

J.

I acknowledge the concern that has been raised by the s.42A report in
respect of Heron’s submission. However, I am of the opinion that the
150m2 gross floor area limit is inadequate to provide the necessary
administration support for the type of large-scale industrial activities that
are encouraged to locate within the zone.

K.

I have therefore proposed alternative relief which excludes office
activities that are ancillary to an industrial activity on the site from
complying with the Rule.
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1.

INTRODUCTION

1.1

My full name is Mark Nicholas Arbuthnot. I am a Director at Bentley &
Co. Limited (“Bentley & Co.”), an independent planning consultancy
practice based in Auckland.
Qualifications and experience

1.2

I hold the qualifications of Bachelor of Arts (Honours) (Town Planning)
and Diploma in Town Planning (Urban Conservation) from Newcastle
University, England, obtained in 2000 and 2002 respectively.

1.3

I am a Member of the Royal Town Planning Institute, and an Associate
of the New Zealand Planning Institute.

1.4

I have been with Bentley & Co. for 14 years. Prior to my current
employment with Bentley & Co., I was a local authority planning officer
in the United Kingdom for a period of five years. During this time, I have
provided resource management services in respect of various plan
changes and resource consent applications for a wide range of
commercial clients.

1.5

Bentley & Co. was engaged in 2019 by Heron as its statutory planning
consultant to advise them on matters associated with its property at
279-289 Port Road, Whangarei, including the ‘Urban and Services’ Plan
Change to the Operative Whangarei District Plan (‘District Plan’).

1.6

My experience relevant to the submissions and further submissions of
Heron includes my engagement by POAL in 2011 to assist with the
preparation of its submissions and further submissions on the Proposed
Auckland Unitary Plan and to provide evidence in respect of the same
throughout the entire hearings process.

In doing so, I played an

important role in developing the district plan and regional coastal plan
provisions that apply to POAL’s property at the Port of Auckland, as well
as its (former) “minor port” facilities at the Port of Onehunga and
Gabador Place (on the Tamaki River).
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Correspondingly, I am familiar with the functional requirements of
marine industry, including the need to maintain safety, security and
direct access to the coastal marine area.
Code of conduct

1.8

I confirm I have read the Code of Conduct for Expert Witnesses 2014
contained in the Environment Court Practice Note and I agree to comply
with it. My qualifications as an expert are set out above. I confirm that
the issues addressed in this brief of evidence are within my area of
expertise, except where I state I am relying on what I have been told by
another person. I have not omitted to consider material facts known to
me that might alter or detract from the opinions expressed.

2.

SCOPE OF EVIDENCE

2.1

My evidence relates to the submissions and further submissions that
have been made by Heron on the following specific parts of the ‘Urban
and Services’ Plan Change:

2.2

(a)

Plan Change 88H: Heavy Industrial Zone Provisions.

(b)

Plan Change 88J: Precinct Provisions.

(c)

Plan Change 109: Transport Provisions.

(d)

Plan Change 148: Strategic Directions Provisions.

My evidence is structured as follows:
(a)

an overview of Heron’s shipyard operations from its property
at 279-289 Port Road, Whangarei;

(b)

an overview of the statutory framework that applies to the
‘Urban and Services’ Plan Change; and

(c)

an assessment of those parts of the ‘Urban and Services’ Plan
Change that are subject to the submissions and further
submissions of Heron against the relevant statutory tests.
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In preparing this evidence, I have had regard to:
(a)

the section 32 material prepared by Whangarei District Council
in support of the ‘Urban and Services’ Plan Change;

(b)

the manner in which the objectives and policies of the ‘Urban
and Services’ Plan Change gives effect to the Northland
Regional Plan (‘NRP’) and the New Zealand coastal policy
statement (‘NZCPS);

(c)

the extent to which the rules of the ‘Urban and Services’ Plan
Change implement the policies of the District Plan;

(d)

the submissions and further submissions by Heron and the
submissions of other parties; and

(e)

the following section 42A reports:
(i)

Part 1 – Urban and Services Plan Changes:
Overview, General Topics and Definitions, prepared
by Ms McGrath and Mr Pickering, dated 18 October
2019;

(ii)

Part 2 – Strategic Direction and Subdivision Proposed
Plan Change 148, prepared by Mr Cook, dated 18
October 2019;

(iii)

Part 5 – Industry, prepared by Ms McGrath and Mr
Pickering, dated 18 October 2019;

(iv)

Part 8 – Zoning Submissions Proposed Plan Changes
88A, 88B, 88C, 88D, 88E, 88F, 88G, 88H, 88I and
115, prepared by Ms Brownie, Mr Cook, Ms McGrath,
Mr Burgoyne and Ms Horton, dated 18 October 2019;
and

(v)

Part 9 – Services Plan Changes Proposed Plan
Changes 109, 136 & 147, prepared by Mr Burgoyne,
dated 18 October 2019.
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OVERVIEW OF HERON’S OPERATIONS FROM ITS PROPERTY AT
PORT ROAD, WHANGAREI

3.1

Heron is a family owned company that specialises in dredging services,
hydrographic surveying, tug and barge operations, and specialised
machine hire (such as long-reach excavators, cement stabilisation
plant, environmental and traditional grabs, dredge booster pumps, sand
screw augers, and small discharge pipeline laying barges).

3.2

Established in 1964, Heron has undertaken a wide range of channel
and berth deepening and maintenance dredging projects on behalf of a
number of Australian and New Zealand port companies (including
Northport), as well as on behalf of Auckland Council and Christchurch
City Council to facilitate infrastructure works within the coastal marine
area.

3.3

Specific to Whangarei, in 2018 Heron purchased 4.8385ha of land
located at 279-289 Port Road, including Ship Repair NZ (which
operates both from the land and the coastal marine area); a marine
industry activity that undertakes a comprehensive range of ship survey,
ship repair and refit services on a wide range of steel hull marine
vessels. Fundamental to Heron’s operations is the ability to have a
seamless transition between land and the coastal marine area.

3.4

The marine industry activities undertaken from its property currently
include land-based offices and workshop facilities, together with a wharf
and finger pier, a 1,800 tonne slipway, and a 40 tonne slipway. The
aerial photographs appended to this statement of evidence as
Attachment 1 set out the detail in this regard.

3.5

Heron is also the holder of various coastal, air discharge, and discharge
permits to:
(a)

use and occupy the coastal marine area for its wharf facility
and slipways;

(b)

construct replacement seawalls (including stormwater outlet
structures);
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utilise a 640-tonne travel lift to lift ships onto land for repair and
refit services;

(d)

undertake dredging activities; and

(e)

to

discharge

contaminants

associated

with

vessel

maintenance activities, the use of the slipway, and the
stormwater outlet structures.
3.6

Heron has commenced work on an extension to its workshop facility
and have plans to establish a hardstand and workshop building to
increase the capacity of the site for ship repair and refit services, and to
facilitate the construction of coastal structures such as floating
pontoons and floating wave attenuation devices.

Once complete,

Heron will service a wide range of customers nationwide from its Port
Road facility.
3.7

The nature of Heron’s activities at its Port Road facility are such that it
is critical that they are able to restrict public access to its land and
wharves for safety and to maintain a level of security that is appropriate
to the activities undertaken.

4.

STATUTORY FRAMEWORK

4.1

The provisions that are the subject of this hearing are district plan
provisions. The purpose of a district plan is set out in section 72 of the
RMA. It is to assist territorial authorities to carry out their functions in
order to achieve the purpose of the RMA.

4.2

4.3

Section 75(1) of the RMA requires that a district plan must state:
(a)

the objectives for the district; and

(b)

the policies to implement the objectives; and

(c)

the rules (if any) to implement the policies.

Additionally, section 75(3) of the RMA requires that a district plan must
give effect to:
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(a)

any national policy statement; and

(b)

any New Zealand coastal policy statement; and

(ba) a national planning standard;
(c)

4.4

any regional policy statement.

Section 76(1) of the RMA provides that a territorial authority may, for
the purpose of –
(a)

carrying out its functions under this Act; and

(b)

achieving the objectives and policies of the plan,-

include rules in a district plan.
4.5

In preparing this evidence, I have had regard to section 32 of the RMA,
which requires an evaluation of the objectives, policies and rules of
‘Urban and Services’ Plan Change that are relevant to Heron’s primary
and further submissions. I have also had regard to section 32AA of the
RMA, which requires a further evaluation for any changes that have
been proposed since the original evaluation report under section 32 of
the RMA was completed.

5.

PLAN CHANGE 88H HEAVY INDUSTRY
Zoning and Resource Areas Maps
Primary submissions of Heron (161.1 and 161.2)

5.1

In its primary submissions (161.1 and 161.2), Heron sought the
retention of the Heavy Industry Zoning and the associated Resource
Areas Map for its property at 279-289 Port Road, Whangarei.

5.2

The relief of Heron is recommended to be accepted and no changes
are proposed to the Zoning Map or Resource Areas Map as they relate
to its property.

5.3

I support this outcome, and agree with the submission of Heron that the
Heavy Industrial Zone appropriately recognises and provides for
industrial activities that contribute to the economic wellbeing of
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Whangarei and Northland in a manner that is consistent with the
existing and likely future activities that are proposed to be established
on the land.
Heavy Industry Zone – Overview
Primary submission of Heron (161.3)
5.4

The submission of Heron (161.3) sought the retention of the ‘Overview’
to the Heavy Industry Zone as notified.

5.5

The section 42A report has accepted Heron’s submission and
recommends (at paragraph 49) that an additional sentence be added to
clarify that research laboratories used for scientific, industrial or medical
research, and training facilities for an industrial activity, are enabled
within the Heavy Industry Zone.

5.6

I can confirm that Heron accepts the minor clarification to the
‘Overview’.
Heavy Industry Zone – Objectives
Primary submission of Heron (161.4)

5.7

The submission of Heron (161.4) supports Objectives HI-O1 to HI-O5
of the Heavy Industry Zone and seeks their retention as notified.

5.8

In response to the submissions of Downer and NIWA, the section 42A
report recommends (at paragraphs 65 and 66):
(a)

minor changes to Objectives HI-O1 to HI-O5 to further clarify
the types of activities that are anticipated within the Heavy
Industry Zone (namely, those which are noxious or generate
objectionable odour, dust or noise); and

(b)

an additional Objective (HI-O6) to clarify that research
laboratories used for scientific, industrial or medical research,
and training facilities for an industrial activity, are enabled
within the Heavy Industry Zone.
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The recommended changes do not materially alter the outcomes that
are intended by the Objectives and provide useful clarification as to the
nature of the activities that are enabled within the Heavy Industry Zone.
Heavy Industry – Policies
Primary submission of Heron (161.5)

5.10

The submission of Heron (161.5) sought the retention of Policies HI-P1
to HI-P5 and HI-P7 as notified.

5.11

In response to the submissions from multiple submitters, the s.42A
report recommends (at paragraphs 84 to 91) changes to Policies HI-P1
to HI-P4 to:
(a)

clarify that the Heavy Industry Zone has the potential to
generate high levels of heavy traffic, particularly on arterial
roads and has a low presence of active building frontages and
landscaping (Policy HI-P1);

(b)

clarify the types of activities that are anticipated within the
Heavy Industry Zone (those which are noxious or generate
objectionable odour, dust or noise) (Policy HI-P2);

(c)

delete Policy HI-P3 (which seeks to manage small scale
industrial activities that may compromise the land supply for
larger industrial activities) on the basis that it is unnecessary
as is it addressed through Policy HI-P7; and

(d)

ensure that Policy HI-P4 (which seeks to avoid non-industrial
activities that generate certain types of effects) applies to the
effects on the operation of existing activities, and not only the
establishment of new industrial activities.

5.12

One additional Policy is recommended to be included within the Heavy
Industry Zone by the s.42A report to recognise and provide for the
activities undertaken by NIWA (discussed at paragraphs 5.7 and 5.8
above).
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I concur with the recommendations of the s.42A report and consider
that they are minor in nature and will provide useful clarification to the
environmental outcomes that are intended by the District Plan for the
Heavy Industry Zone.
Building setbacks from Mean High Water Springs
Primary submission of Heron (161.6 and 161.9)

5.14

The primary submission of Heron (161.6) sought the following
amendment to Policy HI-P6 to remove the requirement to provide a
building setback from Mean High Water Springs, as follows:
To safeguard esplanade areas and manage stormwater
by limiting buildings adjacent to Mean High Water Springs
and river banks.

5.15

The primary submission of Heron (161.9) also sought a corresponding
amendment to HI-R3, as follows:
1.

5.16

The building is set back at least:
a.

4.5m from any road boundary.

b.

3m from any Light Industrial Zone boundary.

c.

20m from any Rural Production or Green Space Zone
boundary.

d.

27m from Mean High Water Springs or the top of the
bank of any river that has a width exceeding 3m
(excluding bridges, culverts and fences).

The reasons stated for Heron’s submissions were as follows:
Heron is opposed to the requirement to provide a 27m building
setback from Mean High Water Springs. Such a requirement is
impracticable and effectively prevents the development of all
‘Heavy Industrial’ zoned land that has an interface with the
coastal marine area as a permitted activity.
The purpose of this standard is explained within the section 32
analysis to ‘ensure that land is available for esplanade
reserves/strips, and that those areas are protected for
conservation, ecological, recreational, access and hazard
mitigation purposes’. In the context of the ‘Heavy Industrial’
zone, where activities require direct access to the coastal
marine area and need to exclude the public for safety and
security [reasons], is not appropriate.
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Under the provisions of the Operative District Plan, the subject
site is exempt from being required to comply with this control (in
recognition that the land is to be utilised for port and marine
industry purposes). However, this exemption has not been
‘carried over’ into the provisions of the Plan Change.
Heron therefore opposes this requirement. Given the location of
the and intended purpose of the Heavy Industrial Zone (which
is proximate to Mean High Water Springs and provides for
Marine Industry) Heron seeks the deletion of this requirement in
its entirety.

5.17

I agree with the submission of Heron in this regard. The purpose of the
27-metre building setback from Mean High Water Springs is explained
within the section 32 analysis to “ensure that land is available for
esplanade reserves/strips, and that those areas are protected for
conservation, ecological, recreational, access and hazard mitigation
purposes”. Clearly, in the context of Heron’s marine industry operations
set out in section 3 of this statement of evidence, such outcomes are
mutually exclusive.

5.18

The section 32 analysis that supports the Heavy Industry Zone
provisions states that the requirement of a 27-metre building setback
from Mean High Water Springs is “consistent with the status quo for the
B4”.1

The s.42 report goes on to state2 that, in response to the

submissions of Heron, that “the proposed HI along Port Road is not
located within the Whangarei Port exemption area” contained within
Appendix 5 of the Operative District Plan.
5.19

These statements are not correct as they relate to Heron’s property at
Port Road. I have identified the approximate boundaries of Heron’s
Heavy Industrial Zoned property (in red) within the “Port Whangarei
exemption area” for Port Whangarei in Figure 1 below.

1

2

Para.34; Plan Change 88H: Heavy Industry Zone Section 32 Evaluation Report; March
2019
At paragraph 140.
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Figure 1: Location of Heron's property within the Port Whangarei exemption area

5.20

The relief sought by Heron essentially seeks to retain the status quo for
its property.

The section 32 analysis has not undertaken an

assessment of the benefits and costs of the environmental, economic,
social, and cultural effects that are anticipated from the implementation
of a 27-metre building setback from Mean High Water Springs on
Heron’s property, including the opportunities for economic growth and
employment that are anticipated to be provided or reduced.
5.21

The relief sought by Heron is recommended to be rejected by the s.42A
report3 for the following reasons:

3

At paragraphs 137 to 142.
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Section 6(d) of the RMA requires the maintenance and
enhancement of public access to and along the coastal marine
area, lakes and rivers;

(b)

Policy 6 of the NZCPS recognises the need to maintain and
enhance public open space and recreation qualities and
values of the coastal marine area and recognise that there are
activities that have a functional need to be located in the
coastal marine area, and provide for those activities in
appropriate places;

(c)

Policy 5.1.2 of the RPS enables development which ensures
sufficient setbacks from the CMA to maintain and enhance
public access, open space and amenity values and to allow for
natural functioning of coastal processes and ecosystems;

(d)

Policy 4.6.1 of the RPS requires the avoidance of significant
adverse effects and avoid, remedy or mitigate other adverse
effects of subdivision, use and development on natural
character, natural features and natural landscapes;

(e)

the proposed Heavy Industry Zone along Port Road is not
located within the “Whangarei Port exemption area” identified
within figure A5.1 of Appendix 5 of the Operative District Plan,
which currently provides an exemption from building setback
and esplanade requirements;

(f)

the relief sought by Heron would be inconsistent with the
higher-order policy;

(g)

it is appropriate to consider the ability to maintain or provide
public access to the CMA on a case by case basis;

(h)

a discretionary activity status is appropriate due to the need to
consider wider effects beyond the site, particularly with respect
to connectivity of access, legal mechanisms, ability of the
proposed activity to function, and the risk to people’s health
and safety; and
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a discretionary activity status requires an assessment to be
undertaken against the objectives and policies of the Coastal
Area Resource Area of the Operative District Plan.

5.22

I disagree with the analysis and conclusions of the s.42A report in
respect of this matter. For the reasons that are discussed in detail
below, I am of the opinion that the higher-order policy documents
support the deletion of the 27-metre building setback requirement from
Heron’s property.
New Zealand Coastal Policy Statement

5.23

Heron’s property is located within the coastal environment, and when
determining whether the building setback requirements from Mean High
Water Springs to achieve the purpose of the RMA, it is necessary to
assess whether the relevant policies of the NZCPS have been given
effect to.

5.24

The s.42A report has identified Policy 6 of the NZCPS as being of
relevance to considering the relief that has been sought by Heron, and
in particular Policies 6(2)(b) and 6(2)(c), as follows:
Policy 6 Activities in the coastal environment
…
(2) Additionally, in relation to the coastal marine area:
…
(b) recognise the need to maintain and enhance the public
open space and recreation qualities and values of the
coastal marine area;
(c) recognise that there are activities that have a functional
need to be located in the coastal marine area, and
provide for those activities in appropriate places;
…

5.25

I agree that Policy 6 of the NZCPS is relevant to the consideration of
Heron’s submission. However, the s.42A report has not had regard to
Policy 6(1)(i) of the NZCPS which requires:
(1) In relation to the coastal environment:
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…
(i) set back development from the coastal marine area and
other water bodies, where practicable and reasonable,
to protect the natural character, open space, public
access and amenity values of the coastal environment;
and
…

5.26

In my opinion, the starting point for whether to impose a 27-metre
building setback from Mean High Water Springs is whether it is
practicable and reasonable to do so. That part of Heron’s property
which is located adjacent to the coastal marine area has been
developed over a period of time for marine-related activities (including
buildings and structures within the 27-metre setback). It is wholly reliant
on seamless and direct access to the coastal marine area and the ability
to exclude the public for safety and security reasons.

5.27

As discussed within section 3 of my evidence, Heron have, and plan to
continue to invest in developing its property for marine industry
activities. In my opinion, the imposition of a 27-metre building setback
from Mean High Water Springs has the potential to unreasonably
constrain the future development of the site for its intended purpose and
undermine the investment and development that has occurred to date.

5.28

For these reasons, and with reference Policy 6(1) of the NZCPS, I do
not consider it practicable or reasonable to impose a 27-metre building
setback from Mean High Water Springs to make land available for
esplanade reserves/strips for protection for conservation, ecological,
recreational, and access purposes on Heron’s land.

5.29

I am also of the opinion that Policy 6 of the NZCPS directs territorial
authorities to provide for activities that have a functional need to be
located in the coastal marine area in appropriate places, and in doing
so, determine whether constraints such as building setbacks from Mean
High Water Springs are necessary having regard to the purpose of the
underlying zoning and the nature of the activities that are to be provided
for. For the reasons discussed above, I am of the opinion that the
imposition of a 27-metre building setback from Mean High Water
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Springs does not appropriately recognise or provide for the activities
anticipated to occur on Heron’s property, which have a functional need
to locate adjacent to the coastal marine area.
5.30

The s.42A report has also not had regard to Policy 19(3) of the NZCPS,
which identifies the following circumstances where restrictions on public
walking access to, along or adjacent to the coastal are necessary:
Policy 19 Walking access
…
(3) Only impose a restriction on public walking access to, along
or adjacent to the coastal marine area where such a
restriction is necessary:
…
(e) to protect public health or safety; or
(f) to avoid or reduce conflict between public uses of the
coastal marine area and its margins; or
…
(i) to ensure a level of security consistent with the purpose
of a resource consent; or
…

5.31

In my opinion, Policy 19(3) of the NZCPS enables district plans to
identify and provide for areas where restrictions on public access to the
coastal marine area are necessary.

5.32

For the reasons discussed above, it is my opinion that excluding
Heron’s property from the requirement to provide a 27-metre building
setback from Mean High Water Springs is consistent with the outcomes
that are envisaged by Policy 6 and Policy 19 of the NZCPS.
Northland Regional Policy Statement

5.33

Turning to the relevant provisions of the RPS, while I agree that Policy
5.1.2 of the RPS is relevant to the consideration of the relief that has
been sought by Heron, the s.42A report has only had regard to criterion
(b) of this Policy. The policy needs to be read in in its entirety and is
reproduced below for completeness:
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5.1.2 Policy – Development in the coastal environment
Enable people and communities to provide for their wellbeing
through appropriate subdivision, use, and development that:
(a) Consolidates urban development within or adjacent to
existing coastal settlements and avoids sprawling or
sporadic patterns of development;
(b) Ensures sufficient development setbacks from the coastal
marine area to:
(i) maintain and enhance public access, open space, and
amenity values; and
(ii) allow for natural functioning of coastal processes and
ecosystems;
(c) Takes into account the values of adjoining or adjacent land
and adjacent established activities (both within the coastal
marine area and on land);
(d) Ensures adequate infrastructure services will be provided for
the development; and
(e) Avoids adverse effects on access to, use and enjoyment of
surf breaks of national significance for surfing.

5.34

In my opinion, Policy 5.1.2 of the RPS is enabling of development within
the coastal environment where it provides for the wellbeing of the
community, including its economic wellbeing. By requiring territorial
authorities to:
(a)

consolidate urban development within or adjacent to existing
coastal settlements; and to

(b)

take into account the values of the adjoining or adjacent land
and adjacent established activities,

it is my opinion that when determining what a “sufficient development
setback” is in the context of a particular part of the coastal marine area,
Policy 5.1.2 requires territorial authorities to examine the nature of the
existing development and activities that have established on the
adjacent land and are provided for within the underlying zoning (which
includes marine industry), and consider the contribution to the
economic wellbeing of the community.
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In the context of that part of Heron’s property which is located adjacent
to the coastal marine area, and which the ongoing operation and
development of marine industry activities is provided for as a permitted
activity, I am of the opinion that the proposed exclusion from the 27metre building setback control is consistent with the outcomes intended
by Policy 5.1.2 of the RPS.

5.36

The s.42A report also identifies Policy 4.6.1(1)(b) of the RPS as being
relevant to the consideration of Heron’s submission. I agree that this
policy is relevant, however the s.42A report has not had regard to the
stated methods to achieve this Policy, which are reproduced below for
completeness:
4.6.1 Policy – Managing effects on the characteristics and
qualities natural character, natural features and landscapes
(1) In the coastal environment:
…
b) Where (a) does not apply, avoid significant adverse
effects and avoid, remedy or mitigate other adverse
effects of subdivision, use and development on natural
character, natural features and natural landscapes.
Methods which may achieve this include:
(i) Ensuring the location, intensity, scale and form of
subdivision and built development is appropriate
having regard to natural elements, landforms and
processes, including vegetation patterns, ridgelines,
headlands, peninsulas, dune systems, reefs and
freshwater bodies and their margins; and
(ii) In areas of high natural character, minimising to the
extent practicable indigenous vegetation clearance
and modification (including earthworks / disturbance,
structures, discharges and extraction of water) to
natural wetlands, the beds of lakes, rivers and the
coastal marine area and their margins; and
(iii) Encouraging any new subdivision and built
development to consolidate within and around
existing settlements or where natural character and
landscape has already been compromised.
…

5.37

Heron’s property has historically formed part of the Port of Whangarei
and displays little in the way of natural character, natural features and
natural landscapes. That said, to the extent that Policy 4.6.1 is relevant
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to the consideration of Heron’s submission, I am of the opinion that the
territorial authority is required to:
(a)

determine whether the continued development of the Heavy
Industrial Zone adjacent to the coastal marine area is
appropriate having regard to the lack of natural elements,
landforms and processes that would otherwise justify a 27metre building setback from Mean High Water Springs; and

(b)

consolidate new built development within the Heavy Industrial
Zone adjacent to the coastal marine area, particularly given
that the natural character and landscape of the Zone has
already been compromised.

5.38

For these reasons, I do not consider that Policy 4.6.1 of the RPS
justifies the imposition of a 27-metre building setback from Mean High
Water Springs on Heron’s property.
Operative Whangarei District Plan

5.39

The s.42A report (at paragraph 139) also makes reference to the
Coastal Area Resource Area provisions of the Operative District Plan
which applies additional objectives, policies and rules to development
within the ‘Coastal Area’ overlay.

5.40

Objective CA.1.2(6) seeks to maintain and enhance public access to
and along the coast where appropriate. The following policies are
considered to be of particular relevance to implement this objective:
13. To ensure provision of public access to the coast and
riparian margins at the subdivision design stage by
creating esplanade reserves or strips, access strips or
easements.
25. To recognise that there can be a functional need to locate,
operate and maintain and upgrade infrastructure,
commercial and industrial activities in certain locations in
the Coastal Area proximate to existing infrastructure,
commercial and industrial activities.

5.41

Policy CA.1.3(25) requires that when determining whether it is
appropriate to maintain and enhance public access to and along the
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coast, the functional needs of activities (such as heavy industry) need
to be recognised.
5.42

In my opinion, excluding Heron’s property from being required to
provide a 27-metre building setback from Mean High Water Spring
appropriately recognises the functional requirements of the industrial
activities that have and will locate adjacent to the coastal marine area
at this location. For the reasons discussed above, I am of the opinion
that it is not appropriate to require the maintenance and enhancement
of public access to this part of the coastal marine area, and I consider
that the relief that is sought by Heron will appropriately implement the
Coastal Area Resource Area policies of the Operative District Plan in
this regard.
Rule HI-R3: Building Setbacks

5.43

Under the provisions of the Operative District Plan, Rule 42.4.3(a)
‘Building Setbacks from Water Bodies’ expressly excludes the Port
Whangarei area identified in Figure 1 above from being required to
provide a 27-metre setback from Mean High Water Springs, as follows:
Construction or alteration of a building is a permitted activity if
the building is setback at least:
a)

27.0m from Mean High Water Springs, except in the port
areas specified in Appendix 5; or

…

5.44

This exclusion has not been carried through to the equivalent Rule for
the Heavy Industry Zone (Rule HI-R3), which, as proposed to be
amended within the s.42A report, states:
1.

The All buildings and major structures are is set back at
least:
…
d. 27m from Mean High Water Springs or and the top of
the bank of any river that has a width exceeding 3m
(excluding bridges, culverts and fences).

20
Heron Construction Holdings Limited
Submission number 161
Further Submission number X372

5.45

PC8888 Urban and Services
Primary evidence - Mark Arbuthnot

For the reasons that have been discussed, I am of the opinion that it is
not practicable or reasonable to impose such a setback on Heron’s
property.

5.46

I acknowledge that there may be other parts of the Heavy Industrial
Zone land where such a setback requirement from the coastal marine
area is a reasonable proposition. Therefore, if the Panel is of the
opinion that the relief sought by Heron is not appropriate in terms of its
potential wider implications, I would support the following alternative
relief:
(a)

the retention of Heron’s property within Figure A5.1, Map “C.
Port Whangarei” as being “exempt from Building setback and
Esplanade Requirements”; and

(b)

the following changes to exempt Heron’s property from the
Mean High Water Springs setback requirement of Rule HI-R3
(additional changes are shown in underline)
1.

The All buildings and major structures are is set back at
least:
…
d. 27m from Mean High Water Springs or and the top of
the bank of any river that has a width exceeding 3m
(excluding bridges, culverts and fences), except in the
port areas specified in Appendix 5.

Section 32AA RMA Analysis
5.47

Having regard to the above matters, I consider that in terms of section
32AA of the RMA:
(a)

the relief sought by Heron to the building setback requirements
is the most appropriate way to give effect to Policy 6 and Policy
19 of the NZCPS, and Policy 5.1.2 and Policy 4.6.1 of the RPS;
and

(b)

the relief sought be Heron will better enable opportunities for
economic growth and employment in the Whangarei district
and Northland region.
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Further submission of Heron (372) in opposition to the primary
submission of KiwiRail (265.10)
5.48

Heron made a further submission (372) in opposition to the primary
submission

of

KiwiRail

(265.10)

which

sought

the

following

amendments to Rule HI-R3 to require a 4.5 metre building setback from
the railway boundary:
1.

The building is set back at least:
a.

5.49

4.5m from the any road or railway boundary.

Heron have a railway line located within the boundaries of its site (that
does not form part of KiwiRail designation DNZRC1) and are opposed
the submission of KiwiRail on the basis that it would have major
implications on the development potential of its property.

5.50

The reason stated by KiwiRail for the submission was:
The proposed zone setback applies to roads and KiwiRail
considers that similar principles apply to the requirement for an
amenity and safety separation to the railway corridor.

5.51

Rule HI-R3 implements Policy HI-P5, which seeks:
To manage the visual effects on the surrounding environment
by limiting building height and requiring setbacks and
landscaping, while recognising the functional and operational
needs of industrial activities.

5.52

I note that KiwiRail has not made a submission on this policy, and in the
context of the Heavy Industrial Zone, which is intended to provide for
industrial activities that are noxious or generate objectionable odour,
dust or noise (and were residential activities are a non-complying
activity), it is unclear precisely what visual amenity issues KiwiRail is
concerned with.

5.53

In my opinion, the imposition of a 4.5 metre setback requirement is not
the most appropriate way to address the perceived issue that has been
raised by KiwiRail. No information has been provided by KiwiRail to
demonstrate why such a blanket setback is required.

Given the

implications that the proposed setback would have on Heron’s rights to
develop its property, I am of the opinion that it would be more
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appropriate to increase the width of the existing rail designations where
this is has been assessed as being necessary.
5.54

The submission of KiwiRail has not undertaken an assessment with
reference to section 32 of the RMA in respect of the benefits and costs
of the environmental, economic, social, and cultural effects that are
anticipated from the implementation of the amendments to Rule HI-R3,
including the opportunities for:
(a)

economic growth that is anticipated to be provided or reduced;
and

(b)
5.55

employment that is anticipated to be provided or reduced.

Similarly, the submission of KiwiRail has not examined whether the
amendment to Rule HI-R3 is the most appropriate way to achieve the
objectives of the Proposed Plan, particularly in respect of amenity and
safety setbacks.

5.56

For the reasons set out above, I do not consider that the amendments
that are proposed by KiwiRail to Rule HI-R3 are appropriate.
Rule HI-R1: Any Activity Not Otherwise Listed in This Chapter
Primary submission of Heron (161.7)

5.57

The primary submission of Heron (161.7) sought the retention of Rule
HI-R1 as notified (which prescribes a permitted activity status for
activities that do not require resource consent under any rule of the
District Plan).

5.58

The relief has been accepted within the s.42A report and no
amendments to this rule are recommended.
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Rules HI-R2, HI-R3 and HI-R4: Status when compliance not
achieved
Primary submission of Heron (161.8)
5.59

The primary submission of Heron (161.8) sought that a restricted
discretionary activity status be provided for activities that do not comply
with the following Rules:

5.60

(a)

Rule HI-R2 Building Height;

(b)

Rule HI-R3 Building Setbacks; and

(c)

Rule HI-R4 Outdoor Areas of Storage or Stockpiles.

The corresponding matters of discretion that were sought for such
restricted discretionary activities relate to:
(a)

the effect of the infringement of the rule;

(b)

any objective or policy that is relevant to the consideration of
the infringement of the rule;

(c)

any special or unusual characteristic of the site which is
relevant to the rule; and

(d)
5.61

the functional and operational needs of industrial activities.

The reasons for Heron’s submission was as follows:
…[Heron] is opposed to the discretionary activity status where
compliance is not achieved with the rule. This activity status will
require applicants to undertake a full assessment of the effects
of the activity on the environment which in the context of
infringements to rules is considered to be an unnecessary and
unduly onerous requirement.
Heron considers that a restricted discretionary activity status is
more appropriate as it will enable applicants to undertake a
more focussed analysis of the effects generated by the
infringement to the rule, thereby reducing the scale, complexity
and cost of the resource consent application process.
Such an outcome is consistent with the policies of the Heavy
Industry Zone that seek to manage the visual effects on the
surrounding environment by limiting building height and
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requiring setbacks and landscaping, while recognising the
functional and operational needs of industrial activities.

5.62

The relief of Heron is recommended to be accepted in part by the s.42A
report, and a restricted discretionary activity resource consent is
proposed to be provided for infringements to Rules HI-R3 and HI-R4. I
can confirm that Heron accepts the recommendations of the s.42A
report in respect of this matter.
Rule HI-R4: Outdoor Areas of Storage or Stockpiles
Primary submission of Heron (161.10)

5.63

In its primary submission (161.10), Heron sought that vessels and
masts associated with marine industry activities are excluded from
complying with Rules HI-R2 and HI-R3.

The reasons for Heron’s

submission was as follows:
As part of Heron’s day-to-day shipyard operations, vessels and
other ancillary equipment such as masts are hauled ashore for
maintenance, repair and construction. Such activities are
considered to form part of ‘Marine Industry’ activities and not
‘Storage or Stockpiles’. Clarification is therefore sought that
Rule HI-R4 does not apply to vessels and masts that are
ancillary to Marine Industry.

5.64

The s.42A report (at paragraph 130) recommends that Heron’s
submission is accepted on the basis that vessels and masts associated
with marine industry are expected to occur within the Heavy Industry
Zone, and has recommended the following amendments to Rule HI-R4:
HIZ-R4 Outdoor Areas of Storage or Stockpiles
Activity Status: Permitted
Where:
1. Any The outdoor area of storage or stockpile:
a. cComplies with Rule HIZ-R2.
b. Complies with Rule HIZ-R3.
c. Is screened from view from adjacent public places and
surrounding sites, exempt for construction materials stored
to be used on-site within 12 months each 10-year period
from [operative date].
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2. Vessels and masts associated with Marine Industry are
excluded from HIZ-R4.

5.65

I agree with the recommendations of the s.42A report in this regard and
consider that they will appropriately provide for marine industry
activities within the Heavy Industry Zone.
Rule HI-R7: Industrial Activity
Primary submission of Heron (161.11)

5.66

The primary submission of Heron (161.11) sought the retention of Rule
HI-R7 as notified. The s.42A report recommends that the relief of Heron
is accepted in part and recommends (at paragraph 211) that a range of
other activities that are noxious or will generate odour, noise and dust
are also provided for as a permitted activity, regardless of the scale of
the activity.

5.67

While I generally agree with the s.32AA analysis that has been
undertaken within the s.42A report in this regard, I am of the opinion
that “Meat and Meat Product Manufacturing” and “Seafood Processing”
(which are classified by the ANZSIC06) similarly have the potential to
generate odour effects of the type that are most appropriately directed
towards establishing within the Heavy Industry Zone. The following
amendment is therefore proposed to address this matter: (additional
changes are illustrated in underline)
HIZ-R7 Industrial Activity
Activity Status: Permitted
Where:
1. The activity is a primary activity or ancillary activity.
2. The industrial activity is classified by the ANZSIC06 as one
of the following:
aa. Meat and Meat Product Manufacturing;
ab. Seafood Processing;
a. Petroleum and Coal Product Manufacturing;
b. Basic Chemical and Chemical Product Manufacturing;
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c. Primary Metal and Metal Produce Manufacturing;
d. Fabricated Metal Product Manufacturing;
e. Transport Equipment Manufacturing;
f.

Electricity Supply;

g. Gas Supply;
h. Water Supply, Sewerage and Drainage Services;
i.

Waste Collection, Treatment and Disposal; or

3. Any individual industrial activity operates within buildings
and/or an outdoor area with a combined area greater than
7,000m2.
…

5.68

Subject to this amendment, I agree with the s.42A report that the
amendments to Rule HI-R7 to be the most efficient and effective
method to provide for the type of activities that are anticipated to occur
within the Heavy Industry Zone.
Rule HI-R14: Commercial Services
Primary submission of Heron (161.12)

5.69

The primary submission of Heron (161.12) sought amendments to Rule
HI-R14 to ensure that office space that is ancillary to industrial activities
and which has a gross floor area of more of more than 100m2 is
provided for as a permitted activity. The reasons stated for Heron’s
submission were:
The rules of the ‘Heavy Industrial’ zone prevent the
establishment of more than 100m2 of ancillary office space per
site (as a permitted activity). Given the size of the sites within
the zone generally, and the fact that they can accommodate
multiple activities, such a constraint does not properly recognise
the extent of ancillary office space that is required to support
activities within the zone. Heron therefore opposes the 100m 2
GFA restriction and seeks its deletion. Provided that the office
space remains ancillary to an industrial activity on the site, its
size will not implicate the wider use of the zone for industrial
purposes or implicate the development of any other Business
Zones.

5.70

The s.42A report recommends (at paragraph 212) that the relief of
Heron be rejected as the deletion of the gross floor area constraint has
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the potential to undermine the viability and availability of the Heavy
Industry Zone for industrial activities.
5.71

I acknowledge the concern that has been raised by the s.42A report in
respect of the submission of Heron. However, I am of the opinion that
150m2 gross floor area of ancillary office space is inadequate to provide
the necessary administration support for the type of large-scale
industrial activities that are encouraged to locate within the zone,
particularly when an infringement to this rule requires resource consent
as a non-complying activity.

5.72

I consider that a non-complying activity consent process to establish
office activities that are ancillary to industrial activity and exceed 150m2
gross floor area is unnecessarily onerous and will place an
unreasonable burden and costs on applicants. I therefore propose the
following alternative relief to address the concerns that have been
raised within the s.42A report: (further changes are illustrated in
underline)
HIZ-R14 Commercial Services
Activity Status: Permitted
Where:
1. The activity is:
a. An Aancillary activity to an industrial activity on the site.
b. Less than 100 150m2 GFA per site.
2. Office activities that are ancillary to an industrial activity on
the site are excluded from this rule.

5.73

In my opinion, the above relief will ensure that the viability and
availability of the Heavy Industry Zone for industrial activities is
maintained while at the same time provide for ancillary office activities
for industrial activities.
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Rules HI-R18 to HI-R31: Non-Complying Activities
Primary submission of Heron (161.13)
5.74

The primary submission of Heron (161.13) sought to retain Rules HIR18 to HI-R31 as notified.

The s.42A report recommends minor

changes to these rules that do not materially alter their intent or
purpose. Heron therefore accepts the amendments in respect of this
matter.

6.

PLAN CHANGE 88J: PRECINCT PROVISIONS
PREC3 – Port Nikau Precinct (PNP)
Primary submissions of Heron (161.14, 161.15, 161.16, and 161.17)

6.1

The primary submissions of Heron (161.14, 161.15, 161.16, and
161.17) in relation to the Port Nikau Precinct sought:
(a)

the retention of Objective PNP-O4 as notified;

(b)

an amendment to Policy PNP-P4 such that it recognises the
purpose of ‘Noise Area 1 and 2’, which places certain sound
insulation requirements on ‘noise sensitive activities within the
Port Nikau Precinct;

(c)

an amendment to Rule PNP-P1 to clarify that activities within
the Port Nikau Precinct are subject to all other applicable
District Wide and Resource Area rules of the District Plan; and

(d)

the retention of Rules PNP-P2 to PNP-P9 (inclusive) as
notified.

6.2

The stated reasons for Heron’s relief were as follows:
While Heron supports the intent of this policy, the requirement
to avoid reverse sensitivity effects is focused on the Buffer and
Transitional Areas and does not recognise the purpose of ‘Noise
Areas 1 and 2’, which places certain sound insulation
requirements on ‘noise sensitive activities’ within the majority of
the PNP.
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An amendment to Policy PNP-P4 is therefore sought to ensure
that there is a policy ‘link’ between Objective PNP-O4 and Rule
NAV.6.5 of the Operative District Plan.
…
The manner in which Rule PNP-R1 is drafted appears is not as
clear as it should be, and could be interpreted to enable ‘noise
sensitive activities’ without having to achieve compliance with
the rules contained within the Noise and Vibration chapter of the
Operative District Plan (and in particular Rule NAV.6.5). The
rule is therefore required to be clarified

6.3

The relief sought by Heron in respect of Objective PNP-O4, PNP-P4
and Rule PNP-P1 are recommended to be accepted by the s.42A
report. I agree with this outcome.

6.4

I can also confirm that Heron accepts the changes that are
recommended by the s.42A report to Rules PNP-P2 to PNP-P9
(inclusive).

7.

PLAN CHANGE 109: TRANSPORT PROVISIONS
Primary submissions of Heron (161.18 161.19, 161.20, 161.21, 161.22,
and 161.23)

7.1

The primary submissions of Heron (161.18 161.19, 161.20, 161.21,
161.22, and 161.23) in relation to the Transport provisions sought:
(a)

the retention of the overview, objectives and policies as
notified;

(b)

amendments to Rules TRA-R2 to TRA-R14 to provide for
infringements as a restricted discretionary activity (as opposed
to a discretionary activity); and

(c)

amendments to Rule TRA-15 and TRA-16 such that they do
not apply to the Heavy Industry Zone.

7.2

I can confirm that Heron accepts the changes that are recommended
by the s.42A report to the Transport provisions.
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Further submission of Heron (372) in opposition to the primary
submission of NZ Transport Agency (240.43)
7.3

Heron made a submission in opposition to the primary submission of
NZ Transport Agency which sought to impose additional thresholds
within TRA-16.

7.4

Paragraph 257 of the s.42A report recommends that the submission of
NZ Transport Agency is rejected for the following reasons:
I do not support NZTA’s request to include additional thresholds
within TRA-R16 based on the size of the activity. In my opinion
this is already managed by TRA-R16/1 as the number of parking
spaces required is based on the size of activities. Mr McKenzie
has provided advice on this matter and considers that the
notified provisions are reasonable to provide an appropriate
trigger for preparation of transport assessments.

7.5

I agree with the conclusions of the s.42A report in respect of this matter.
The submission of NZ Transport Agency has not undertaken an
assessment with reference to section 32 of the RMA in respect of the
benefits and costs of the environmental, economic, social, and cultural
effects that are anticipated from the implementation of the amendments
to Rule TRA-16, including the opportunities for:
(a)

economic growth that is anticipated to be provided or reduced;
and

(b)
7.6

employment that is anticipated to be provided or reduced.

Similarly, the submission of NZ Transport Agency has not examined
whether the amendment to Rule TRA-16 is the most appropriate way to
achieve the objectives of the Proposed Plan.

7.7

For the reasons set out above, I do not consider that the amendments
that are proposed by NZ Transport Agency to Rule TRA-16 are
appropriate.
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PLAN CHANGE 148: STRATEGIC DIRECTIONS
Primary submissions of Heron (161.24, 161.25, and 161.26)

8.1

The primary submissions of Heron (161.24, 161.25 and 161.26) sought
the retention of the overview, objectives and policies of the Strategic
Directions as notified.

8.2

I can confirm that Heron accepts the changes that are recommended
by the s.42A report to the Strategic Directions.

Mark Nicholas Arbuthnot
7 November 2019
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